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PREFACE. 



The Germanic kingdom was so involved with 
the half-real, half-fanciful Holy Roman Empire 
that its institutions were more or less con- 
founded with Imperial institutions, but I have 
used the words king, kingdom or realm, royal 
or regal with relation to them whenever it has 
seemed to me possible to do so with propriety 
and without affectation. 

By the abbreviations Mon. Germ. Leg. and 
Man. Germ. Script, in the notes are intended 
the Leges and Scriptores of the folio edition of 
the Monumenta Germaniae, edited by Georg 
Heinrich Pertz. Neue Sammlung der Reiclisab- 
schiede is the abbreviated title for Neue und 
vollstdndigere Sammlung der Reichs-Abschiede, 
welche von den Zeiten Kayser Conrad's des IL 
bis jeizoy auf den Teutschen Reichs-Tagen abge- 
fasst wordeny sammt den wichtigsten Reichs- 
Schliisseny so auf dem noch furwdhrenden Reichs- 
Tage zur Richtigkeit gekopi^^n sind, Tbi§ 
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VI PREFACE. 



Sammlungy which was published at Frankfort- 
on-the-Main, in 1747, in four parts, folio, has 
been ever since its publication the best general 
collection of the Reichsabschiede and Retcks- 
schliisse. It will sooner or later be superseded, 
however, in part by the new quarto edition of 
the Monument a Gernianiae and in part by the 
Deutsche Reichstagsakten^ for, by mutual agree- 
ment of the scholars under whose supervision 
these great works are publishing, the former 
will be carried through the reign of Charles IV, 
while the latter begins with the reign of WenzeL 
The Vorwort to the Reichstagsakten gives an 
account of the Neue Sammlung der ReicJisab- 
schiede and other similar collections. 

The notes refer for original documents to the 
Monumenta Germaniae until that collection fails, 
then to the Neue Sammlung der Reichsabschiede ^ 
and whenever this fails to Schmauss*s excellent 
Corpus juris publici {^A'liion of 1794), if possible. 
Only one reference is given, unless the docu- 
ment cited is to be found in OerteFs Staats- 
grundgesetze des deutschen Reiches, when its 
place in that handy and useful book is indi- 
cated. I have used Homeyer's edition of the 
Sachsenspiegel and Von Lassberg*s edition of 



Digitized by 



Google 



PREFACE, Vll 

the Schwabenspiegel (Tubingen, 1840) for the 
few references made to them. 

The subject of the present sketch is treated 
in the following works. Their titles are given 
in the order of publication of latest editions. 
The last named (Schulte's Reichs- und Rechts- 
geschichte) has been translated into French.. 

Geschichte der Deutschen Reichs- und Terru 
torialverfassung. Von Dr. Ludwig Freih. v. 
Low, Heidelberg, 1832. 8vo, pp. XII, 412. 

Deutsche Staats- und Rechtsgeschkhte. Von 
Karl Friedrich Eichhorn. Funfte verbesserte 
Ausgabe. Gottingen, 1843- 1844. 4 vols., 8vo. 

Lehrbuch der deutschen Staats- und Rechts- 
geschichte mit Auschluss der Geschichte der Pri- 
vatrechtsinstitute, Vori Dr. Julius Hillebrand. 
Leipzig, 1856. 8vo., pp. XII, 656. 

Deutsche Rechtsgeschichte, Von Ferdinand 
Walter. Zweite sehr verbesserte und vermehrte 
Ausgabe. Bonn, 1857. 2 vols., 8vo. 

Deutsche Reichs- und Rechtsgeschichte zum 
Gebrauche bei akademischen Vorlesungen, Von 
George Phillips. Vierte vermehrte Auflage, 
Munchen, 1859. 8vo., pp. XVIII, 483. 

Handbuch der deutschen Reichs- und Staaten- 
rechtsgeschichte. Von Dr. A. v. Daniels. Tu- 
bingen, 1 859-1 863. 4voIs., 8vo. 
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vHl PREFACE. 

Deutsche Rechtsgeschichte. Von Heinrich 
Zoepfl. Viertey vermehrtey und verbesserie Auf- 
lage. Braunschweig, 1 871-1872. 3 vols., 8vo. 

Lehrbuch der deutschen Reichs- und Rechts- 
geschichte. Von Dr. Joh. Friedrich von Schulte. 
Fiinfte verbesserte Auflage. Stuttgart, 1881, 
8vo., pp. XIV, 646. 

Classified lists of works treating parts and 
branches of the subject may be found in Fried- 
rich Christoph Dahlmann's Quellenkunde der 
Deutschen Geschichte. Fiinfte Auflage. Gottin- 
gen, 1883. The last three editions of Dahl- 
mann's book were revised by Georg Waitz, 
and owe much of their value to his additions. 

Cambridge, Massachusetts, 
February 7, 1888. 
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THE 
GERMANIC CONSTITUTION 

FROM EARLY TIMES TO 

THE DISSOLUTION OF THE EMPIRE. 



THE PRIMITIVE PERIOD. 

From the Cimbrian War (113 B. C.) to the Defeat of Syagrius 
by Clovis (486 A. D.). 

Nothing is certainly known concerning the 
Germans* previous to 113 B. C, when the 
Cimbri and Teutones began to attack the Ro- 
mans, and next to nothing is known concern- 
ing their laws and government previous to the 
compilation of the Barbaric Codes.'* All knowl- 

^ The etymology of the word German is wholly conjectural. 
Teutsch as a national appellation came into use in the ninth 
century, and is derived either from Tuisco, the ancient Ger- 
man name for the Deity (see Tacitus, Germania, § 2), or from 
the Gothic ihiudisk, the adjective of thiuday people. Both 
German and Teutsch are discussed in Jacob Grimm's Ge- 
sckichte der Deutschen Sprache. 

' See page 10. 
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5 THE CERMANIC COJ^STTTVTlO^. 

edge of them during this long period must be 
gathered from Latin and Greek authors, and 
they furnish very scanty information. 

Caesar* describes the Germans as savages 
wholly given to war and the chase, dwelling in 
communities, which change their abodes once 
a year that no man may seek to acquire wealth 
or power, or imbibe a taste for agriculture and 
the comforts of inglorious, peace ; as electing 
officers {magistratus) with power of life and 
death to command in war ; and finally, as gov- 
erned in peace not by a central authority, but 
by chiefs of districts and cantons {principes 
regionum et pagorum), who give judgment and 
settle disputes. 

The details given in Tacitus's famous mono- 
graph, the Germania, are substantially as fol- 
lows : The Germans consist of three great 
tribes, Ingaevones, Hermiones, and Iscaevones, 
each made up of numerous sub-tribes. They 
despise every vocation but war, and live in scat- 
tered farms and in villages {vici) of detached 
houses. They hold their fields in common, but 
use them by turns, dividing them according to 
the number and dignity of the cultivators. 
» D€ Bello Gall,, VI. 21-23. 
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There are four classes of society among them : 
I, nobiles ; 2, the freeborn (ingenui)\ 3, freed- 
men {liber tt)\ 4, slaves {servi). The slaves 
dwell in houses set apart for them, and, though 
their masters have the power of life and death 
over them, they are usually well treated. The 
freedmen are little superior to the slaves, except 
in the tribes ruled by kings, where they may 
rise even above nobiles. Elsewhere they enjoy 
no political rights ; slaves have none in any of 
the tribes. 

The political power is vested in the nobiles * 
and the freeborn. They elect the kings {reges) 
and military leaders {duces), choosing the former 
with an eye to birth {ex nobilitate), the latter 
with an eye to valour {ex virtute) ; but the 
kings have not unlimited power, and the mili- 
tary leaders command respect rather from their 
prowess than from their office. Young men 
attain the dignity of chief {princeps) by virtue 
of high birth {insignis nobilitas) or of the great 
services of their fathers, and deem it an honour 
to be in the retinue {comitatus) of a chief more 
powerful than themselves. The latter in turn 

* Tacitus does not state and it is not known what distin- 
guished nobiles from the freeborn. 
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4 THE CERMAI^IC CONSTITUTlOr<t. 

acquires dignity in proportion to the number 
of these associates, and shares with them his 
glory and his booty. 

Minor matters are determined by the chiefs, 
but weighty affairs are submitted to the assem- 
bly {concilium) of the nobiles and the freebom, 
held at stated intervals, and at extraordinary 
times if need be. The business is brought for- 
ward by king or chief, and is passed upon by 
all present. The assemblies also sit in judg- 
ment upon offenders, and elect the chiefs who 
deal justice in the cantons and villages. Each 
of these chiefs is assisted in his functions by 
one hundred persons ex plebe, who act as his 
counsellors and sustain his authority. 

Each canton contributes one hundred men to 
the army. Desertion from the army and trea- 
son are punished with death, but all other 
crimes may be compounded by fines payable in 
horses and cattle, part to the king or civitas, part 
to the injured man or his relatives. Prominent 
among the duties of the priests are those of 
keeping order in the assemblies and of inflicting 
punishments. 

This is the sum of German constitutional 
history for six hundred years, /. r., from 113 B. 
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THE PRIMITIVE PERIOD, 



C. to 486 A. D., when Clovis overthrew the last 
of the Roman legions at Soissons. Assuming 
the accounts of Caesar and Tacitus to be accu- 
rate generalizations, or both to refer to the 
same tribe or tribes, it would seem that a con- 
siderable change took place in Germany be- 
tween 50 B. C. and 100 A. D. Nomad com- 
munities became settled communities, each 
member of which had a homestead, a shifting 
severalty of arable land, and a share in the com- 
mon pasturage and common woodland. The 
unit of commonage was afterwards known in 
Germany as the Mark, but what constituted the 
same in the time of Tacitus is purely matter 
of conjecture. The civitas of Tacitus may or 
may not be the regio of Caesar, but doubtless 
both writers used the word pagiis in the same 
sense. The /fagus seems to have been nothing 
more nor less than that primitive Teutonic in- 
stitution, the hu7idred, so conspicuous at a later 
period in English history; but neither author 
states whether it was in his time a division of 
the population or a division of territor>% Taci- 
tus implies that the vici had a certain political 
entity, but it is not clear that they were free 
village communities. 
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II. 

THE MEROVINGIAN PERIOD. 

From the Defeat of Syagrius by Clovis (486) to the Accession 
of Pipin the Short {752). 

The Seven Great Tribes.— Seven great 
tribes occupied Germany in Clovis's time. They 
present themselves to history in the following 
order: Swabians/ Frisians, Saxons, Alemanni, 
Franks, Thuringians, Bavarians. The Swabians 
are first mentioned by*Caesar, but are not lo- 
cated ; the Frisians by Pliny the Elder and 
Tacitus, described as dwelling on the North Sea 
beyond the Rhine; the Saxons by Ptolemy, 
described as neighbours of the Frisians and 
extending beyond the Elbe. The Alemanni' 
first appear in the reign of Caracalla (211--217); 
the Franks ' in the middle of the third century ; 

^ The Suevi of Latin authors and first called 2ovd/3oi by 
Procopius, V, 12. 
' First mentioned by ^1. Spartianus, — Caracalla^ Cap. 10. 
' First mentioned by Vopiscus, — Aurelianus^ Cap. 7. 

6 
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THE MEROVINGIAN PERIOD. 



the Thuringians * toward the end of the fourth 
century ; and the Bavarians ' in the middle of 
the sixth century. It is pretty well ascertained 
that, when Clovis began his career of conquest, 
the first six were distributed as follows : Swab- 
lans between the Black Forest and the Lech 
on both sides of the Danube and the upper 
Neckar ; Frisians on the North Sea between the 
Rhine and the Weser ; Saxons north of the 
Hartz Mountains from the Baltic Sea almost to 
the Rhine ; Alemanni on the east bank of the 
Rhine from the lower Neckar and the Black 
Forest to the Alps, and on the west bank of 
the Rhine in Alsatia; Franks on both sides of 
the lower Rhine north of the Main ; Thuringi- 
ans south of the Hartz Mountains and west of 
the Saale almost to the Danube. Eginhard* 
first specifies the bounds of the Bavarians, locat- 
ing them south of the Danube between the 
Lech and the Enns. The Franks were divided 
into Salic and Ripuarian Franks,* but this dis- 

* First mentioned by Vegetius, — De Arte Veterinarian 
IV, 6. 

* First mentioned by Jomandes, — De rebus Geticis, Cap. 55. 
' Vita Caroli, Cap. 11, and Annates ad an. 787 and 79 r, 

in Mon, Germ, Scfipt., I, pp. 173 and 177. 

* The term Salic first occurs (in th? fpnn $alit) in Ammi§-j 
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8 THE GERMANIC CONSTITUTION. 

tinction was lost in the development of the 
Frank kingdom. In the eighth century we 
find the Saxons divided into Westphalians, 
Angrarians, and Eastphalians/ After they were 
conquered by Charles the Great these dis- 
tinctions gradually disappeared, but their mem- 
ory survives in the name of the Prussian prov- 
ince of Westphalia. The Swabians and Ale- 
manni, on the other hand, coalesced, and from 
and after the sixth century were known as one 
people and together styled Swabians or Ale- 
manni indifferently. 

Supremacy of the Franks.— Clovis soon 
came into collision with the Alemanni. He 
reduced the northernmost to submission (496) 
and made them tributary, besides seizing Alsa- 
tia and the territory lying about Speyer and 
Wiirzburg. The southernmost were already 
under the dominion of the Ostrogoths and did 
not come under Frank influence until after the 

nus Marcellinus XVIII, 8, and designates those dwelling 
near the North Sea between the Waal and the Scheldt. The 
term Ripuarian is first used by Jornandes (in the form Ri- 
parioli) in De rebus Geticis^ Cap. 36, and designates those 
living farther south on both banks of the Rhine. 

* The Westphalians were the westernmost, the Eastphalians 
the easternmost, and the Angrarians were between them on 
both sides of the Weser, 
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THE MEROVINGIAN PERIOD. 



fall of the Ostrogothic kingdom (552). The Ale- 
manni were governed by national dukes and 
were little more than nominally subject to the 
Franks during the Merovingian Period. In 
748 their duke Landfried made a desperate at- 
tempt to shake off the Frank yoke, but the 
attempt failed, and with him fell the institu- 
tion of national dukes. The Thuringians were 
overpowered (531) by the sons of Clovis and 
the Saxons, who shared their territory, the 
Franks taking that which lay south of the Un- 
strut and the Saxons the rest/ The earliest 
accounts of the Bavarians represent them as re- 
cognizing the Frank supremacy, but they were 
only nominally subject during the Merovingian 
Period. They were governed by national dukes 
until 788, when Charles the Great abolished 
the office of duke by removing Tassilo II.' 
The Frisians and Saxons were the last to sub- 
mit. The great victory gained by Charles 
Martel over Popo, duke (or king) of the Fris- 
ians, in 734, virtually subdued them, though 
they made some faint efforts at resistance 

' The Saxon portion was afterwards known as Thuringia. 
The Frank portion merged in the Franconia of later times. 
' Eginhard, Vita Caroli, Cap. 11, 
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lO THE GERMANIC CONSTITUTION. 

thereafter. The Saxons finally succumbed in 
804. 

The Barbaric Codes.— The Franks suf- 
fered the peoples that they conquered to retain 
their own laws so far as was consistent with 
the maintenance of their authority. They were 
construed as personal in their application, that 
is to say, a man was tried by the law of his 
own people no matter where he happened to 
be. The Frank kings had the most important 
laws of the tribes under them committed 
to writing, introducing new provisions where 
necessary. Thus originated the SaHc, Ripuarian, 
Alemannic, and Bavarian codes* in the Mero- 
vingian Period ; and the Frisian, Saxon, and 
Thuringian' codes drawn up by command of 
Charles the Great, probably about 802. These 
last would seem not to have been completed, 

' Compare with them the Anglo-Saxon, Burgundian, Visi- 
gothic, and Lombard codes. 

* The singular title of this code, which is Lex Angliorum 
et Werinorum hoc est Thuringorum^ invites inquiry. What 
were the Anglii and Werini that they are thus identified 
with Thuringi ? This question cannot be satisfactorily an- 
swered. It has been doubted indeed whether these Thuringi 
were Thuringians in the common acceptation of the term. 
See Heinrich Zoepfl's Deutsche Rechtsgeschichte^ 4/? Aujlage^ 
Vol. I, p. 49 J<?^« 
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for they are very brief, little more in fact than 
mere lists of pains and penalties. The Salic 
code IS the oldest, and dates from the fifth 
century. The Ripuarian, Alemannic, and Ba- 
varian codes date from the reign of Theodorich, 
son of Clovis (511-534), as we learn from the 
prologue of the Ripuarian code. The Ripu- 
arian is modelled after the Salic code. The 
Alemannic and Bavarian codes resemble one an- 
other while differing much from the other two. 
All four underwent frequent revision, and it is 
impossible to determine the dates of the oldest 
manuscripts of them that have come down to 
us. All the codes are written in barbarous 
Latin, as are also the numerous contemporary 
law forms which have been collected and thus 
preserved. The oldest collection of these, the 
FormulcB Marculfiy was made about the middle 
of the seventh century by a certain Marculfus, a 
Frank monk, and ranks as authority with the 
codes themselves. 

Classes of Society. — Homicide was now 
expiated by a money penalty called wergeldy * 
and the values set upon the lives of the 

* This meant, perhaps, man-money, perhaps defence- 
money. See the German Wehrwolf and wehren. 
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t^ THE GERMANIC COMSTITUTlOl^, 

various members of society in the several codes 
determine their relative rank. 

Five principal social grades are recognized in 
both the Frank codes: i, the Merovingian 
family; 2, antrtistiones ; 3, the freeborn ; ^yliti; 
5, slaves. The antrustiones were freeborn per- 
sons and ////' in the king's trust {in truste domi- 
nica), whence their name. To be in the king's 
trust was to be in his personal service and to 
enjoy the advantages of his favour and protect- 
ion. The king was now the fountain of honour 
and his service was the test of rank. The cause 
thereof is not far to seek; the conquests of 
Clovis and his immediate successors enabled 
them not only to make the royal office hered- 
itary, but to give such substantial rewards to 
their followers that everybody was eager to 
enter their service. Their comitatus was thus 
enormously increased at the expense of the 
other Frank chiefs, and the old distinctions of 
rank were to a great extent levelled. The 
wergeld of every person who entered the kmg's 
service was trebled. The liti^ lidiy or leti^ were 

' Compare the laeti of the Romans, concerning whom see 
Julius Hillebrand's Deutsche Stoats und Rechts^eschichie, p. 
46 ; Paul Roth's Geschichte des Beneficialwesens^ p. 46 seq,; 
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bondmen who enjoyed privileges that distin- 
guished them from slaves, but what those 
privileges were cannot be ascertained. 

Five ranks appear in the Alemannic code, 
viz.: lyprimi; 2, mediant; i.minofiidi ; \yliti; 
5, slaves. The first three classes were freemen, 
and the primi or firsUmen constituted the no- 
bility. The barbarous Latin words mediant 
and minofiidi signify, as indicated by the sylla- 
bles medi and minOy middle-men and lesser-men, 
but the distinction between these two classes is 
not known. 

The Bavarian code gives five orders as fol- 
lows : I, the Agilolfingian family; 2, five (in 
some texts four) families mentioned by name ; 
3, freemen ; 4, freedmen ; {frilazzi * ) ; 5, slaves ; 
The Agilolfingian was the ducal family. 

The Thuringian code enumerates four 
classes: i, adalingi ; 2, freemen ; 3, freedmen 
(liberti) ; 4, slaves. The adalingi constituted 
the nobility, as their name clearly shows. The 
word adaling is identical with the Anglo-Saxon 
etheling, and survives in the German word AdeL 

Benjamin Guerard's Polyptique de VAbbd Irminoity I, § 127 ; 
and Frederick Seebohm's " The English Village Community," 
p. 280 seq, 

* In modern German Freizelassene, 
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14 THE GERMANIC CONSTITUTION, 

The rank of the freedmen among the Bavarians 
and Thuringians corresponded nearly with that 
of the liti of the other tribes. 

The Frisian and Saxon codes give four orders 
with like names: i, nobiles ; 2, freemen; 3, 
liti ; 4, slaves. The conquered Romans were 
everywhere graded apart from German sub- 
jects. 

The class distinctions noted by Tacitus evi- 
dently still prevailed, except among the Franks. 
Nobility was manifestly hereditary among the 
Bavarians, and there is every reason to suppose 
that it was likewise hereditary among the Ale- 
manni, Thuringians, Frisians, and Saxons. The 
office of duke was hereditary with the Alemanni 
as with the Bavarians; it does not appear 
whether or not it was hereditary with the Thu- 
ringians, Frisians, and Saxons.* 

It remains to define the position of a new 
and important factor of German society, the 
Christian clergy. They are not mentioned in 
the oldest version of the Salic law, because they 
had not succeeded in making their influence 
felt when it was compiled ; nor do they fig- 

* The dukes of these three tribes are often styled kings by 
the chroniclers. 
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THE MEROVWGIAN PERIOD. 15 

ure in the Thuringian, Frisian, and Saxon 
codes. They are mentioned at length, how- 
ever, in the Lex Salica etnendata^ an amplificar 
tion of the old Salic law, dating from the latter 
half of the eighth century, and in the Ripuarian, 
Alemannic and Bavarian codes. Among the 
Franks, bishops ranked above freemen in truste 
domtnica^ priests with freemen in truste domin- 
ica, and deacons and subdeacons above simple 
freemen. Among the Alemanni, bishops ranked 
with the duke ; and priests, deacons, and monks 
all ranked sbowQ primi. Among the Bavarians, 
the wergeld of a bishop was as much gold as 
should equal the weight of a leaden tunic made 
to fit him, and priests and deacons ranked above 
freemen. 

The Merovingian Government. — Inter- 
est now centres in the Franks, and we have 
little or no information concerning the internal 
government of the other tribes, except that 
conveyed by their codes. The canton system 
as described by Tacitus is supposed to have 
survived almost intact among the Frisians and 
Saxons, while the governments of the Alemanni 
and Bavarians resembled that of the Franks. 

The Frank government was an hereditary 
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monarchy, little short of absolute, basBd upon 
the canton and the comitatus of earlier times. 
When the king died his sons inherited by an 
equal title and divided the kingdom between 
them. The supreme and theoretically the sole 
power, legislative, judicial, and executive, was 
vested in the king, and freemen were bound by 
oath to be faithful to him. After being thus 
converted into subjects they were called leudes, * 
The court was ambulatory, and the king admin- 
istered justice wherever he happened to be. 
The only laws except the codes above described 
were the royal constitutions, edicts, or decrees, 
which, like the codes, were written in Latin, 
The king often thought it politic to sound the 
opinions of his leading leudeSy lay and clerical, 
and occasionally to propose his measures to the 
leudes generally for their ratification, but there 
was no legislative assembly whatever, and he 
was not bound to consult anybody. A general 
assembly, or rather muster of the leudes^ was 
held by the early Merovingians every spring, 
usually in March, whence it was called the 

* Compare with this word the^modem German word LeuU, 
The chroniclers often use the term leudes in a restrictive 
sense to denote the better class among them. 
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March Field, but it never had much political 
importance, and passed into disuse except in 
Austrasia.* 

The government was administered by means 
of officers termed Graves {grafiones, comites). 
The Grave enjoyed the privilege of treble wer- 
geld, whence it is to be inferred that he was 
appointed by the king. He was the chief ex- 
ecutive, judicial, fiscal, and military officer of a 
pagus or canton, and was assisted in his duties 
by subordinates. The (great) pagus of the Grave 
must be carefully distinguished from the (small) 
pagus mentioned by Caesar and Tacitus, which 
is more often styled centena by the authorities 
of the Merovingian Period. The latter con- 
tinued to be the judicial unit, and in the ab- 
sence of all evidence to the contrary we may 
suppose the office of judge of the centena {thun- 
ginus or centenarius^) to have been elective 
under the early Merovingians. Afterwards the 
centenarii seem to have been regarded as dep- 
uties (vicar it) of the Graves, and as such to 
have been usually appointed by them. Both 

* The eastern division of the kingdom began to be so 
called toward the close of the sixth century. 

* The sculdahis of the Lombard code. Compare the judex 
of the Alemannic and Bavarian codes. 
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regular and special assemblies (tnalli or placitd) 
of the freemen were held under the presidency 
of the Grave, or centenarius^ or both, but these 
assemblies were rather judicial than political 
bodies. Freemen served in them as assessors, 
and when serving in that capacity were styled 
rachineburgii. Seven rachineburgii at least were 
required for the trial of a case. The sacebarones 
of the Salic code were judicial officers distin- 
guished by the treble wergeld, and hence sup- 
posed to have been appointed by the king. It 
is not known what was the nature of their 
judicial functions. They were peculiar to the 
Salic Franks, and nothing is heard of them 
after the Merovingian Period. In some parts 
of the kingdom the Graves were subordinated 
to a duke appointed by the king and vested 
with authority over a very large district or 
province. The number of such dukes varied 
according to circumstances, but was always 
very small. 

The army, in case of invasion, comprised all 
the able-bodied men except the slaves ; at other 
times, only those specially summoned and those 
in the personal service of the king. The early 
Merovingians commanded the army in person, 
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but their successors delegated the command to 
the chief court officer, the Mayor of the Palace. 
Land was now largely held by individuals, 
either as independent property {allod) or as a 
grant from the king and other persons. Such 
grants, under the names of benefices (peneficid), 
became very common, and this name gradually 
extended to the estates granted. The tenure 
of most benefices was precarious. The king 
bestowed many estates frdm the crownlands as 
benefices upon leudes^ lay and clerical, usually 
conveying them to the clergy, and oftentimes 
to laymen, in the form of an absolute gift. * 
The crownlands themselves were the fruits of 
the conquests of Clovis and his immediate suc- 
cessors, and the king had to depend upon them 
almost wholly to meet his necessities, because 
the taxes levied to his use were few and far 
from general in their application, and the 
amount received in the way of tolls and fines 
was inconsiderable. 

* The theory was advanced by Paul Roth that all royal 
benefices in the Merovingian period were neither more nor 
less than absolute gifts until Charles Martel and his sons se- 
questered lands of the clergy and parcelled them out among 
their retainers. This theory was ably elaborated in his 
weU-known Geschichte des Beneficialwesens^ and has found 
vigorous defenders. Foremost among opponents stood 
Georg Waitz. 
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Such in brief was the government of the 
Merovingians. Two great and palpable vices 
of the system were the divisions of the king- 
dom among the heirs and the institution of the 
antrustiones. Owing to the divisions of the 
kingdom internal strife took the place of foreign 
wars, and the pages of Gregory of Tours fairly 
reek with the blood shed in the deadly feuds of 
the royal family, which he so vividly describes. 
As for the antrustiones, the only bond that held 
them faithful was self-interest, and amid this 
continual disorder their services were only 
secured and retained by continual gifts of 
crownlands. Thus the great possessions 
of the Merovingians dwindled gradually 
away until they were reduced to a *' single 
manor/* * 

The Mayors of the Palace.— As if these 
two vices were not enough to bring the Mero- 
vingians to grief, they themselves degenerated 
into Do-nothing Kings, as they are styled by 
French historians, and entrusted all their afifairs 
to the chief court officer, the Mayor of the Pal- 
ace {major domus). The other principal court 
officers, it may be remarked, were the Steward 

* Eginhard — Vita Caroli^ Cap. i. 
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{infestor\ the Butler {scantio\ the Marshal {maru 
5calcus\ and the Chamberlain {cubicularius). * 

The Mayors of the Palace varied in number 
from three to one, /. e., from one for each of 
the three great divisions of the kingdom, Aus- 
trasia, Neustria, and Burgundy, to one for the 
whole kingdom. After the death of Lothar II 
(628) the Austrasian Mayor, Pipin of Landen, 
ruled the whole kingdom in the name of Lo- 
thar*s son, Dagobert. Pipin was succeeded in 
his office by his son Grimoald, and Grimoald 
felt so sure of his power that he ventured to 
neglect the royal family after the death of 
King Siegbert, and to set up his son Childebert 
as king (656). But the step was premature ; 
the leudes drove him and his family from court, 
and recognized Clovis II, the then king of 
Neustria and Burgundy, as their sovereign. 
The united kingdom was now ruled by the 
Neustrian Mayor until the Austrasian leudes 
set up another member of the royal familv, 
Childerich I, for their king (660). He proved 

* These functionaries were by no means peculiar to the 
king's household, but elsewhere were bondmen. See the 
Salic Code (Herold's text), XI, 6. The various names by 
which they were designated are given in Zoepfl's DcuUh^ 
Rechtsgeschichtey vol. II, § 29. 
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incompetent to cope with Ebroin, the powerful 
Mayor of Neustria, and accordingly the family 
of Grimoald was recalled in the person of Pipin 
of Herstal, whom the leudes appointed Mayor 
in 678. The struggle for mastery which en- 
sued between him and Berthar, Ebroin s suc- 
cessor, culminated in a great battle fought near 
Testri (687), and Pipin won the day. Hence- 
forth the Mayorship was single and hereditary 
in Pipin*s family, and the kings became mere 
shadows. Pipings son Charles Martel was able 
fifty years later, upon the death of Theodorich 
IV (737), to leave the throne vacant, and so it 
remained until his own death (741). In 752 
came the grand catastrophe when Pipin the 
Short, son of Charles Martel, thrust King 
Childerich III into a cloister and himself occu- 
pied the throne. 
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III. 

THE CAROLINGIAN PERIOD. 

From the Accession of Pipin the Short (752) to the Deposi- 
tion of Charles the Fat (887). 

Vassalage and Benefices.— The elevation 
of the CaroHngians to the throne came about 
so gradually and was consummated so skilfully 
that the affairs of government went on without 
interruption, yet it was accompanied, or im- 
mediately followed, by the transformation of 
antrustiones into vassals {vassij vasalli)} This 
change was perhaps little more than nominal, 
for it is by no means clear that the latest aiu 
trustiones differed essentially from vassals, but 
marks a considerable increase in the royal dig- 
nity, because it is certain that vassals occupied 
a position relative to the king inferior to that 
occupied by the earlier antrustiones. The insti- 
tution of vassalage was by no means peculiarly 

* Vassi was the earlier form. Still a third form, valvassores, 
was used in Italy and to some extent in France. 

23 
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a royal institution, but pervaded the whole 
kingdom. It seems to have originated in a 
practice which had long prevailed, known as 
Commendation {commendatio\ in accordance 
with which the weaker commended themselves 
to the protection of the stronger, rendering 
services more or less honorable or humble in 
return. The relations of a vassal to the person 
whose service he entered, his Senior so-called, 
were highly honorable relations, and were 
assumed by formally swearing fidelity to him. 
Only a freeman might be a Senior or a vassal ; 
any freeman might be either, or both, if he 
would and could. Bishops, abbots, and all the 
principal royal officers at court and elsewhere 
were among the royal vassals, and naturally the 
chief among them. All royal vassals enjoyed 
peculiar privileges, and together constituted a 
nobility. 

The grant of a benefice no longer conveyed 
more than the use of land while both grantor 
and grantee were Hying, but as time went on it 
became more and more customary to renew the 
grant to the grantee, or his heirs, when the 
benefice lapsed. Commendation was now re- 
quired as a condition precedent to the bestowal 
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of a benefice, whence all freemen holding 
benefices were vassals. Royal benefices were 
granted from crownlands, which the earlier 
CaroHngians did not lack, thanks to the spolia- 
tions of the clergy by Charles Martel and his 
sons, and to the conquests of Charles the Great. 
Immunities. — The clergy had especially 
profited by benefices and Commendation 
in the Merovingian Period. Bishops and ab- 
bots acquired wide domains, and surrounded 
themselves with numerous dependants of all 
grades between freemen and slaves. Their 
power was at the same time notably increased 
by grants of privileges, known as Immunities 
{immunitates)y by virtue of which their lands 
were more or less exempted from the jurisdic- 
tion of the Graves, and the authority taken 
from the latter was transferred to them. Im- 
munities were constantly granted during the 
Carolingian Period, and were quite as often 
conferred on laymen as on the clergy. The 
grants were much more liberal than formerly, 
usually giving the grantee jurisdiction over all 
persons within his borders, freemen not ex- 
cepted. Bishops and abbots did not personally 
exercise the authority acquired by Immunities, 
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but delegated most of it to laymen and the 
rest to their vidames and priors respectively. 
The laymen appointed to administer for them 
were originally termed Defenders (defensores^ 
and afterwards Advocates (advocati). 

Thr Carolingian Government. — The 
Frank government was modified for the better 
by the Carolingians, in particular by Charles 
the Great. Many of the laws were simply the 
formulated will of the king, but it was the 
king's custom to convene two councils * more 
or less regularly every year to assist in the 
work of legislation. The one was a sort of 
privy council, composed of chief vassals and 
chosen counsellors only, and assembled in late 
autumn or in winter. The king consulted with 
it concerning the affairs of the realm, usually con- 
certing with it the measures which he proposed 
to submit to the second council. The second 
council was a much larger body, comprising all 
the great men of the kingdom, lay and clerical, 
and others of less degree ; the latter, however, 
had little voice in the proceedings. It discussed 
the measures submitted to it, ratifying such as 

* Hincmar — De ordine palatii §§ 29-37 in Migne's Patro- 
logia Latina, Tom. 125, p. 1003 seq. 
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met its approval. The king himself often par- 
ticipated in the deliberations. Clergy and lay- 
men sat apart, unless they had occasion to dis- 
cuss together some question involving common 
interests. They were assembled at the time of 
the general muster, now known as the May 
Field, and held in late spring or in summer, 
and, weather permitting, met in the open air. 
As little or no legislation originated with them, 
their sessions were usually very short. 

The laws themselves were written in Latin 
and were termed Capitularies {capitularid)^ from 
their division into numbered paragraphs or 
chapters {capitulce). Several copies of a Capit- 
ulary were usually prepared, one to be pre- 
served in the royal archives, and the others to 
be used for the instruction of the royal offi- 
cers. In 832, Lothar I caused certain Capitu- 
laries of Charles the Great and Lewis the Pious 
to be collected, and declared them to be law 
for Italy,* but this is the only authorized collec- 
tion of them that was ever made. Two other 
incomplete collections, however, are extant, 
which date from the Carolingian Period. The 

^Hlotharii I. ConsHtuHones Papienses in Mon, Germ, Leg,^ I, 
pp. 359 seq 
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m 

first of these is the work of Ansegisus, Abbot 
of Fontenelle (St. Wandrille), and was made in 
827. The second is contained in the compila- 
tion of laws gathered from various sources by 
the deacon, Benedict {Benedictus Levitd) of 
Mentz, about twenty years later. 

No mention of levdes occurs after the eighth 
century, probably owing to the changes wrought 
in the military system by the institution of 
vassalage. The Graves, to be sure, were still 
entrusted with the duty of summoning and 
commanding the contingents of their cantons, 
but Seniors were expected to muster their own 
retainers. All royal lay vassals were obliged to 
serve personally in the army, and all lay free- 
men, down to the very poorest, were obliged to 
serve in person, as of yore, until Charles the 
Great legislated in their behalf. The latest of 
his laws for their relief * provided that every 
freeman having four mansivestitP of his own, or 
by way of benefice, should equip himself and 

* Capitulare de exercitu promovendo in Mon, Germ. Leg.^ I, 
p. 118 seq. 

' That is to say, improved or cultivated Mansi, See Gue- 
rard's Polypiique de T Abbd Irminon, I, § 321. The dimen- 
sions of the Mansus are discussed in §§ 331 and 332 of the 
same work. 
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serve in person, and that those having less than 
four mansi and more than one mansus of their 
own should combine in such a manner as to 
equip one man for every four mansi of their 
holding. No provision was made concerning 
those having less than four mansi by way of 
benefice, or less than one mansus of their own, 
whence it may be inferred that such were ex- 
empt. Charles the Great's successors went 
further and set the limit at five mansi^ but 
throughout the Carolingian Period all freemen 
were obliged to serve in case of foreign in- 
vasion. As an oath of allegiance was exacted 
from them all they continued to be immediate 
subjects of the king as in Merovingian times. 

The office of Mayor of the Palace vanished 
with Pipings accession to the throne, but in 
other respects the court was modelled after that 
of the Merovingians. The chief court officers * 
were the Chancellor {apocrisiarius), the Pals- 
grave {comes palatii)y the Chamberlain {camera-^ 
rius), the Steward {senescalcus\ the Butler (bu- 
ticularius), and the Constable {comes stabuli). 
The Chancellor, himself an ecclesiastic, had 

' Hincmar — De ordine palatii §§ 12-28 in Migne's Patro- 
logia Latina^ Tom. 125, p. 998 seq. 
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general charge of ecclesiastical matters, but 
was empowered to determine only those of 
minor importance, and required to submit all 
others to the king. The Palsgrave had similar 
authority in lay matters. These two were the 
most important officers of the kingdom. The 
Chamberlain had the oversight of the immedi- 
ate affairs of the palace and the custody of the 
royal treasury, which still owed the most of its 
revenues to crownlands. The Constable per- 
formed the duties of the Merovingian Marshal. 
The titles of the other officers sufficiently indi- 
cate their functions, but all were men of high 
rank and delegated drudgery to inferiors. 

The duties of the Graves and their subordi- 
nates were the same as ever, but a change was 
made in the manner of holding the malli or 
placita. Only three general placita were now 
held in a year ; all others were organized courts. 
No one was obliged to attend the latter except 
persons concerned in causes to be tried, and 
scabiniy who were freemen appointed to serve 
as assessors. Seven of these at least were re- 
quired for the trial of a case. They were 
appointed for a long term, possibly for life, and 
the Graves, the royal commissioners described 
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below, and the freemen themselves, all had a 
voice in their selection. The rachineburgii 
were lost in the scabini. 

Charles the Great and his successors set spe- 
cial officers to guard the borders of the king- 
dom. These were properly termed margraves 
(marchiones, marchisi\ but were also known as 
dukes of the border {duces limitis\ or dukes 
{duces) simply. The latest conquests from the 
neighbouring peoples were entrusted to them, 
and they exercised therein the chief authority, 
both civil and military. Their responsibilities 
were great, and they ranked among the most 
considerable men of the time ; moreover, their 
power and influence uniformly increased with 
the gradual pacification of the border. • 

Superior to both Graves and margraves were 
the royal commissioners {missi domtnici). These 
officers were first regularly appointed by 
Charles the Great, who sent them annually 
throughout the kingdom to investigate the ad- 
ministration of civil, military, and ecclesiastical 
affairs and of the crownlands. They were em- 
powered to hold courts, to correct abuses, and 
to redress grievances. The kingdom was di- 
vided into commission-districts {missattca\ and 
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two commissioners were sent to each, of whom 
one was usually a bishop or abbot and the 
other a Grave or court officer. This admirable 
method of exercising the royal oversight passed 
away as a system in the divisions of the king- 
dom among the sons of Lewis the Pious, but 
similar commissioners continued to be fre- 
quently employed at irregular intervals in 
numbers varying from two to four. 

Dissolution of the Frank Kingdom.— 
The most striking political event of Charles the 
Great's reign was his coronation as Emperor 
by Leo III (800), yet he seems to have taken 
no steps to secure the transmission of the title 
to his posterity until he was on the brink of 
the grave. The ceremony of crowning his son 
Lewis (the Pious) Emperor was performed (813) 
in the presence of all the chief men of the king- 
dom and with their consent, but neither the 
Bishop of Rome nor any other churchman was 
called upon to officiate, and Charles crowned 
him with his own hands. In this, the last im- 
portant act of his life, as throughout his reign, 
he assumed himself to be the head of both 
church and state, and treated clergy and laity 
alike as his subjects. 
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The weak and superstitious Lewis, however, 
allowed Stephen V to recrown him (817), and 
deferred to the clergy in all things, so that they 
played the leading part during his troubled 
reign. His misfortunes, mainly due to the de- 
fects of his character, must also be largely as- 
cribed to. the continuance of the old system of 
heredity. Like his father he divided (817) the 
kingdom among his three sons (Lothar, Pipin, 
and Lewis), but unlike him he crowned the eld- 
est (Lothar) Emperor at the same time, and did 
not maintain his authority over them. The sit- 
uation was further complicated by the birth of 
a son (Charles) from his second marriage, and 
by the re-division (829) of his dominions made 
to provide for him, which excited his other sons 
to open revolt. The death of his son Pipin ne- 
cessitated a third division (839), but this did not 
heal the differences existing among the surviv- 
ing sons, and no final settlement was reached 
until after his own death, when they appealed 
to arms. 

In May, 841, Lewis and Charles (surnamed 
the Bald) leagued together against Lothar, and 
in June they totally defeated him in a great 
battle fought at Fontenay, near Auxerre. Lo- 
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thar was thus compelled to abandon all hope of 
exercising authority over his brothers by virtue 
of his seniority and his title of Emperor, and to 
treat with them on equal terms. By the famous 
Partition of Verdun * (843) he received, beside 
Italy, the territory comprised between the 
Rhine, the North Sea, and a line drawn from 
the mouth of the Weser to the lower Lippe ; 
a narrow strip extending from the Lippe along 
the east bank of the Rhine as far south as 
Bonn ; and all the district watered by the 
Meuse, Scheldt, Sadne, and Rhone, except 
Mentz, Worms, and Speyer, and the great can- 
tons of which they were the capitals. These 
three cantons stretched along the Rhine from 
Bingen to the mouth of the Lauter. Charles 
took all lying west of Lothar*s portion, while 
Lewis took all lying east of it, and hence is 
surnamed the German. 

Lothar, shortly before his death (855), divided 
his dominions north of the Alps between his 
two youngest sons, Lothar and Charles, giving 
the former the northernmost part, which was 
accordingly called Lotharii regnunt or Lothar- 

* Annales Bertiniani ad an. 843 in Mon, Germ, Script, ^ I, 
p. 440. 
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ingia. Thus originated Lotharingia, or Lorraine, 
as a political division and as a name. Lewis, the 
eldest son, had been invested with the govern- 
ment of Italy and crowned Emperor five years 
before (850). As all three died without issue 
their uncles, Lewis the German and Charles 
the Bald, succeeded to them and divided their 
inheritance. Charles the Bald became Em- 
peror at the death of his nephew, Lewis (875). 
Lewis 'the German left three sons, who shared 
his dominions, namely, Carloman, Lewis, and 
Charles (surnamed the Fat). The two former 
died without lawful issue and Charles the Fat 
came into possession of all their territories ex- 
cept the March of Carinthia, which Carloman 
had given into the hands of his natural son, Ar- 
nulph. Charles the Bald's son (Lewis the. Stam- 
merer) and two eldest grandsons did not long 
survive him, and his kingdom fell to the third 
grandson, Charles the Simple, whom his sub- 
jects repudiated. The government of this 
kingdom then (884) devolved upon Charles the 
Fat, who, in 881, had succeeded Charles the 
Bald as Emperor, and thus he united under 
his rule all the dominions of Charles the Great. 
But the elements of union that once existed 
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were now lacking, and the very language of the 
Western Franks was now unintelligible to the 
Eastern Franks.' Moreover, Charles the Fat 
was at times so ill in body and mind as to 
be wholly incapable of fulfilling the duties of 
government. The chief men of the Germans 
accordingly transferred their allegiance to Ar- 
nulph of Carinthia (887). This was the signal 
for the complete dissolution of the Frank king- 
dom, the main portions of which, or Germany 
and France, as they thenceforth may be called, 
were never again to be united. 

* As witness the oaths taken by Lewis the German and 
Charles the Bald respectively when they leagued against Lo- 
thar in 842. See Nithardus — De dissendonibus filiorum Z«- 
dovici Fiiy IJI, 5, in Mon, Germ, Script., II, pp. 665 
and 666. 



Digitized by 



Google 



IV. 
THE FIRST FEUDAL PERIOD. 

From the Deposition of Charles the Fat (887) to the Election 
of Rudolph of Hapsburg (1273). 

The Laws. — Though very many of the prin- 
ciples of the Barbaric Codes and the Capitula- 
ries survived the dissolution of the Frank king- 
dom they themselves passed into disuse and 
gave place to bodies of local law made up of 
customs and conventions {Willkuren). Both 
customs and conventions became prescripts 
( Weistkumer) when authoritatively sanctioned, 
precedents {Ordele, i. e., Urtheile) when judicial- 
ly determined. After being thus transformed 
they were often committed to writing and not a 
few of them have accordingly been preserved. 
Conventions developed into statutes under favor- 
'able circumstances, notably in cities. The royal 
constitutions of this period were chiefly grants 
of privileges and edicts relating to the public 
peace. They were decreed with the consent or 
37 
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at the instance of a greater or less number of 
the chief men of the kingdom and were written 
in Latin. Frederick II however promulgated 
a constitution in German in 1235.* Two con- 
stitutions of Frederick II deserve to be espe- 
cially mentioned, because they confirmed im- 
portant rights of sovereignty to the spiritual 
and temporal princes respectively, and mark the 
first stage in the development of the German 
states of modern times. They are the Con/as- 
deratio cum principibus ecclesiasticis^ of 1220 
and the constitution decreed in the Curia Sibu 
dati^ in 1232. The latter was a ratification of 
the Statutum in favorem principum * of Henry 
VI. 

The law considered apart from the royal con- 
stitutions was distinctly fourfold, consisting of 
manorial law {Hofrecht\ city law {Weickbild- 
reckt), common law {Landrecht), and feudal 
law {Lehnrecht\ The Mark system of land- 
holding had been largely superseded by the 

^ See Mon, Germ. Le^., II, pp. 312 and 571 seq. 

* Mon. Germ, Leg., II, p. 236 seq. ; Friedrich Maximilian 
Oertel's Die Stoats grundge seize des deutschen Retches, p. 14 
seq, 

' Mon, Germ. Leg, , II, p. 291 seq. ; Oertel's Staatsgrund- 
gesetze des deutschen Reiches, p. 36 seq. 

* Mon. Germ. Leg., II, pp. 282 and 283. 
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Manorial system, and persons in servitude be- 
longing to a manor {Hof) in their relations to 
each othet" and to the lord of the manor were 
amenable to the customs, conventions, pre- 
scripts, and precedents of that manor — in other 
words, to manorial law. But in the course of 
time those whose offices were not menial ac- 
quired a distinct legal status of their own. They 
were specifically termed Dienstleute, and such 
manorial law as applied to them received the 
name of Dienstreckt. Manorial law obviously 
must have been as manifold as manors were 
numerous.' The customs,, conventions, pre- 
scripts, precedents, and statutes which went 
to make up city law differed of course for dif- 
ferent cities. All city law was largely derived 
from common law. The law of one city was 
often imitated by neighbouring or kindred cities : 
thus Cologne and Frankfort served as types in 
Franconia, Soest and Dortmund in Westphalia, 
Goslar and Magdeburg in Eastphalia, Eisenach 
in Thuringia, Ratisbon in Bavaria, Strassburg in 
Swabia. The Soest law was adopted by Lii- 

^ Note the words of the Sachsenspiegel Landrecht^ III, 42, 
§ I : " Nu en latet iu nicht wunderen dat dit bok so luttik 
seget uon denest luden rechte went it is so manichualt dat is 
neman kan to ende komen." 
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beck and thence extended to most of the Ger- 
man cities on the Baltic Sea. Magdeburg law 
was adopted by Breslau, and thence extended 
to cities in Silesia, Bohemia, Moravia, and Po- 
land. Enns was the prototype of most of the 
Austrian cities. The oldest compilation of city 
law that has come down to us is that of the 
Strassburg law; it is written in Latin and is 
commonly referred to the eleventh century. 
The common law and feudal law of northern 
Germany only were reduced to writing during 
this period. The rhymed preface to the text 
of the Landrecht entitles it Spigel der Saxen, 
declares its author to be a certain Eyke von 
Repgowe, and states that it was undertaken at 
the instance of a certain Grave, Hoyer von Fal- 
kenstein. It has been ascertained that these 
two persons were living near Magdeburg in the 
first third of the thirteenth century, and that 
the former was a Sckoffe, or, in other words, an 
assessor {scabinus), and, as the Landrecht by in- 
ternal evidence must be referred to the early 
part of that century, it is by common consent 
ascribed to them. The Lehnrecht is supposed 
to be likewise the work of Eyke von Repgowe, 
but it was undoubtedly prepared after the 
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Landrecktj for it alludes to the latter as already 
extant. The title Sachsenspiegel was used to 
include them both, but both were recognized 
as law far beyond the limits of Saxony in its 
broadest acceptation. The Landrecht especially 
was recognized as authority in all northern Ger- 
many and continued to be authority in many 
respects throughout the middle ages. The 
Lehnrechty however, was largely superseded in 
the fourteenth century by the Lombard feudal 
law of the Libri Feudorum} The Landrecht is 
in substance a compendium of customs, con- 
ventions, prescripts, and precedents obtaining 
in the land apart from manorial law, which is 
barely mentioned in it, and from city law, which 
is not mentioned at all. The Lehnrecht is sup- 
posed to be based on a rhymed Latin feudal 
code known for lack of better title as Auctor 
Vetus de Beneficiis and dating probably from 
the early part of the thirteenth century. It is 
uncertain where this Latin code originated. 

Classes of Society.— The structure of 

society was complicated during this period by 

the development of the Feudal System, which 

may be described as a military application of 

^ See page 85. 
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the principles of vassalage and benefices. Dur- 
ing the stormy years preceding and following 
the final dissolution of the Frank kingdom, the 
bond between vassals and their Seniors was 
strengthened by the necessity of mutual de- 
fence. Seniors consulted their dignity as well 
as their safety by having numerous vassals, 
and granted their lands as benefices in consid- 
eration of military service. They had no 
difficulty in finding men to serve after the 
revolution wrought in the methods of warfare 
by the general use of cavalry, for so much 
money was required to purchase a horse and 
other equipments, and such long training was 
needed to become an efficient cavalryman, that 
cavalry service was soon reckoned an honor- 
able profession. By the process of subinfeuda- 
tion chains of feudal relations were established, 
and at the head of each chain was the king, 
who thus served as a link to bind them all 
together. Meantime benefices tended rapidly 
to become hereditary, and the principle of he- 
redity was universally recognized in the course 
of the twelfth century as applying to all bene- 
fices except those held of the king. The term 
Senior gave place wholly to Lord {dominus), and 
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the word benefice was supplanted by Fief {^feu- 
dum). As for royal fiefs, the kings lost control 
of the spiritual ones during their long contest 
with the Popes concerning investitures, which 
resulted in the Calixtine Concordat, otherwise 
known as the Concordat of Worms (i 122)/ In 
accordance with its provisions archbishops and 
bishops were elected by their respective chap- 
ters, and abbots and abbesses by their respec- 
tive abbeys. They lost control of the temporal 
ones when these finally became hereditary, as 
they did in the thirteenth century. After the 
Calixtine Concordat royal spiritual fiefs were 
granted by presentation of a sceptre, and thus 
came to be known as sceptre-fiefs. Those 
royal temporal fiefs which carried with them the 
dignity of duke, margrave, palsgrave, landgrave, 
or Grave being granted by presentation of a 
banner received the name of banner-fiefs. 
All archbishoprics and bishoprics and certain 
abbeys were sceptre-fiefs ; it is unnecessary to 
enumerate them. At the close of the twelfth 
century the number of banner-fiefs was eigh- 
teen, comprising the kingdom of Bohemia ; the 
duchies of Bavaria, Saxony, Swabia, Lorraine, 
1 Mon, G(rm, Leg., II, p. 75. 
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Brabant, Austria, Carinthia, and Styria ; the 
margraviates of Meissen, Lusatia, Brandenburg, 
Moravia, and Namur ; the palsgraviates of the 
Rhine (Franconia), and Saxony ; the land- 
graviate of Thuringia ; and the Graviate of 
Anhalt. A new banner-fief was created in 
1235, under circumstances detailed below, and 
named the duchy of Brunswick-Luneburg. 

All archbishops, bishops, abbots, abbesses, 
dukes, margraves, palsgraves, landgraves, 
Graves, and barons or Dynasts {liberi baroneSy 
dynastcB, Germ. Freiherren^ H err en) were nobiles. 
Barons were lay landholders, who exercised 
authority as lords in their lands by virtue of 
Immunities. For generations it was customary 
to call all nobiles, except barons, principes or 
Fiirsten^ i. e., princes ; then these words began 
to be used with discrimination. From the end 
of the twelfth century they were especially, 
though not exclusively, employed to designate 
the holders of sceptre-fiefs and banner-fiefs. 
Thus originated the title Prince of the Empire' 
{Reichsfursi), which the holders of such fiefs 
afterwards bore. 

Next the nobiles ranked the freemen, of 
whom, according to the Sachsenspiegel, there 
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were three distinct grades — i, schoffenbare free- 
men; 2, //f^://^^//^ freemen and Biergelden; 3, 
Landseten, Schoffenbare freemen were holders 
of allodial estates, and were so called be- 
cause from them the assessors or SchoffeUy as 
they were now styled, were appointed. Plech- 
hafte freemen and Biergelden * are properly 
classed together because their wergeld was tne 
same. They were landholders somewhat de- 
pendent upon other persons, who exacted from 
them service {Plech, i. e., PJltcht*) or a scot 
known as beer-money {Biergeld\ according to 
circumstances. Landsetefi, i. e., Landsassen^ were, 
as their name implies, tenants, and had no land 
of their own. 

There were three principal classes of persons 
in servitude — i, Dienstleute {tninist er tales) \ 2, 
Laten (otherwise lassi *) ; 3, slaves. The differ- 
ence between Dienstleute and Laten consisted 

^ It has been often maintained, but is not yet proved, that 
the Bargildi of other historical documents are identical with 
the Biergelden of the Sachsenspiegel. 

' Or plech may have been equivalent to pfleg^ and plech- 
hafte freemen may have been such as were gepflegt^ or pro- 
tected by others. Carl Robert Sachsse gives a somewhat dif- 
ferent interpretation in his Historische Grundlagen des 
Deutschen Stoats- und Rechts-Lebens, p. 540. 

* See the Vita Lebuini of Hucbald inMon, Germ, Script,^ 
II, p. 361. 
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primarily in the services rendered, secondarily 
in the privileges enjoyed. The former served 
in the household, in battle, in honorable offi- 
ces ; the latter were menials or tillers of the 
soil. They were alike in the power of their 
masters, but the former were amenable to 
Dienstrecht ; the latter to the more oppressive 
Hofrecht, Royal Dienstmannen might be made 
schoffenbare freemen, under certain circum- 
stances, by the king,' but simple manumission 
converted all Dienstleute into Landseten. Very 
many Dienstmannen served as cavalrymen, and 
they must be carefully distinguished from vas- 
sals serving in the same capacity. The former 
were at all times liable to service ; the latter 
were only obliged to serve for a specified time. 
A man could be Dienstmann to one person only, 
but might be vassal to several persons. The 
Dienstmann was bound to his master for life, 
and his posterity was bound with him, whence 
the bond could only be sundered by manumis- 
sion ; the tie between the vassal and his lord 
was a personal tie, and could be severed by the 
vassal. In fine, the relation of a Dienstmann to 
his master was servile, and was regulated by ser- 
^ Sachsenspiegel Landrecht^ III, 8i, § i. 
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vile law {Dienstrecht)^\s\vX^ the relation ofavas^ 
sal to his lord was feudal, and was regulated by 
feudal law {Leknrecht). Cavalry service, how- 
ever, confounded DienstmanneUy vassals, and 
schoffenbare freemen in the institutions of chiv- 
alry, and when knighthood became an heredi- 
tary privilege persons of knightly birth were 
reckoned superior to their fellows, and new and 
broader social distinctions were introduced. 

The King. — How far Arnulph owed his ele- 
vation to his army of Bavarians and Slavs, and 
how far to election by the ** Franks, Saxons, 
and Thuringians, and certain of the chief men 
of the Bavarians and Alemanni/* is doubtful,* 
but there is no doubt that his Carolingian blood 
stood him in good stead and helped him to 
transmit the royal authority to his son, Lewis 
the Child. Lewis died without issue, however, 
and so the Carolingians passed out of German 
history. 

Conrad I next came to the throne, and, dy- 
ing without issue, was succeeded by Henry I 
(the Fowler) ; but neither of them became king 

^ Two different accounts of Arnulph's accession are given 
in the Annales Fuldenses ad an. 887 ; Mon, Germ, Script II, 
pp. 404 and 405. 
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by common consent, and Conrad's authority 
was never established except over his own peo- 
ple — the Franks. The crown remained lineally 
hereditary in the Saxon family until the death 
of Otho III without issue (1002). Thereupon 
Otho's cousin, Henry II, was recognized as his 
successor by right of heredity. * He was the 
last eligible male of the Saxon line (his two 
brothers were ecclesiastics), and accordingly 
when he died childless, in 1024, the Germans 
came together and chose Conrad II to succeed 
him. 

Thanks to Wipo, Conrad's chaplain, the de- 
tails of his election are known. ' There were 
present the " bishops, abbots, dukes, and all 
the other mighty men, all the leading men 
without exception, the strength and bowels of 
the kingdom." They assembled in the great 
plain that lies between Mentz and Worms, 
where they encamped with their followers on 
both sides of the Rhine. From the German 
side came the '* Saxons, with the Slavs that 

^ '* Mox a maxima multitudine vox una respondit : Hein- 
ricum Christi adiutario et iure hereditaria regnaturum." 
Thietmari Chronicon, V, Cap. 2, in Mon. Germ. Script., Ill, 
p. 791. 

* De vita Chuonradi imperatoris, in Mon. Germ. Script. ^ 

XI, p. 257. 
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dwelt next them, the Eastern Franks, the Nor- 
icans, and the Alemanni," and from the Gallic 
side came the ** Ripuarian and Lotharingian 
Franks.*' The number of candidates was finally 
reduced to two ; the choice lay between the 
Frank cousins, Conrad the Elder and Conrad 
the Younger. The princes then took their 
seats and proceeded to vote, while the people 
gathered in a circle about them. The Arch- 
bishop of Mentz, ** whose privilege it was to 
deliver his opinion first," then gave his vote 
for Conrad the Elder, and the other arch- 
bishops, the bishops and clergy, and the lay 
princes in succession did the same. The Arch- 
bishop of Mentz exercised this privilege there- 
after on almost all similar occasions, but how 
or when he first acquired it is matter of conject- 
ure. The crown now remained lineally he- 
reditary in Conrad's family until Henry V died 
childless (1125), when resort was again had to 
election, and the Saxon duke, Lothar of Sup- 
plinburg, was chosen king. 

This election was held at Mentz, and a cir- 
cumstantial account of it has come down to 
us. ' The assembly included " princes, papal 

* Anonymi Narratio de electione Lothari in regent Romano^ 
rum^ in Mon. Germ, Script,, XII, p. 509. 
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legates, archbishops, bishops, abbots, provosts 
{prcepositi\ clergy {clerici\ monks, dukes, mar- 
graves. Graves, and other nobiles'' They en- 
camped on both sides of the Rhine, with their 
followers, as their ancestors had done a century 
previous, when Conrad was elected. They pro- 
ceeded to business by appointing forty* of 
those present, ten Bavarians, ten Swabians, 
ten Franks, and ten Saxons, to nominate can- 
didates. This committee nominated the Swa- 
bian duke, Frederick; the Bavarian margrave, 
Leopold ; and the Saxon duke, Lothar. After 
angry and tumultuous contention, which lasted 
through two days, the whole assembly agreed • 
on the third day that Lothar should be king, 
and recognized him as such. The Archbishop 
of Mentz took a leading part in all the pro- 
ceedings. 

In the autumn of 1138, Lothar died child- 
less, and a general assembly of the princes was 

* The words of the text are : decern ex singulis Bawariaey 
Sweviae.Franconiae, Saxoniaeprovindis Principes consilio utili- 
ores proposuerunt. The expression decern ex singulis . . . 
provinciis Principes is ambiguous, and may mean " ten princes 
from each of the provinces," or " ten princes from the prov- 
inces only." If the latter be the correct interpretation, as 
Heinrich Zoepfl and some others have supposed, the whole 
number appointed was obviously but ten. 
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appointed to be held the ensuing Pentecost 
for the purpose of choosing his successor. 
** Certain of the princes," however, fearing that 
Lothar's stepson, Henry the Proud, then by- 
far the most powerful man in Germany, would 
impose himself upon the assembly, anticipated 
matters by meeting at Coblentz, and choosing 
the Frank duke, Conrad (III).' 

Conrad died in 1152, leaving an only son, 
seven years of age, who was passed over in 
favour of his cousin, Frederick of Swabia (Bar- 
barossa), but the particulars of the election are 
not known. ' Frederick and his descendants 
occupied the throne for a century, and lost it 
by absenteeism and general neglect of German 
affairs. The reigns of the latter Hohenstaufen, 
were troublous and disordered, and the con- 
fusion culminated in the so-called Great Inter- 
regnum (i 256-1 272), with which this period 
closes. 

Election was not only the method employed 

' Annalista Saxo ad an. 1138, in Mon, Germ, Script,^ VI, 
p. 776. 

Ottonis Frisingensis Chronicon^ VII, Cap. 22, in Mon, Germ, 
Script, XX, p. 260. 

* See Die IVahl Kaiser Friedricks /, by C. Peters, in 
Forschungenzur Deutschen Geschichte, XX, p. 451. 
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to fill the throne when a reigning family died 
out, but was the form used to ratify hereditary 
succession. AJl the kings after Otho I, with 
the single exception of Henry III, were elected, 
and Henry VI tried in vain to induce the 
princes to declare the crown hereditary in his 
family. But after the death of Henry VI the 
elective principle rapidly acquired strength at 
the expense of the hereditary principle, and 
during the Great Interregnum superseded it 
altogether. Meantime, a few powerful princes 
improved the opportunity to secure control of 
the royal elections. 

The royal coronations took place at Aachen. 
Little detailed information concerning them is 
given by contemporary writers, but some of the 
formulas used on such occasions are extant.* The 
king was anointed and invested with the regal 
insignia, after which he was solemnly enthroned. 
The services were conducted by the Archbish- 
ops of Cologne, Mentz, and Treves, chiefly 
by the Archbishop of Cologne as metro- 

^ See Die Formeln der Deutschen Konigs- und der Rdmis- 
chen Kaiser-Kronung vom zehnten bis zum zwolften Jahrhun- 
dertf by Georg Waitz, in Abkandlungen der koniglichen 
Gesellschaft der Wissenschaften zu Goettingen, vol. XVIII. 
This treatise is also published in a volume by itself. 
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politan of Aachen ; he alone anointed the king 
and placed the crown upon his head. The coro-. 
nation at Aachen conferred no particular title, 
and the title assumed varied until the reign of 
Henry V. He and his successors uniformly 
adopted that of Rex Romanorum, which had 
been introduced by Henry H and commonly 
used by Henry IV. 

The royal authority was greatest during the 
reigns of the Saxon kings (919-1024), and was 
then sovereign as well as feudal ; but their suc- 
cessors were so intent on maintaining imperial 
pretensions and subduing Italy, that they suf- 
fered it to lapse into mere feudal authority. 
The feudal authority of the kings was under- 
mined by quarrels with the Popes, which result- 
ed in the Calixtine Concordat, and by the he- 
redity of benefices, so that they were fi^nally con- 
strained to rely almost wholly upon personal 
power and craft to keep the princes in subordi- 
nation. There could be but one end to this 
state of things, namely, anarchy, and it came 
at last. William of Holland and Richard of 
Cornwall can hardly be said to have reigned, 
still less to have governed ; and as for Alphonso 
of Castile, he never presented himself in Ger- 
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many at all. The united reigns of the two lat- 
ter were in fact but a Great Interregnum, and 
are very properly so called. 

The court continued ambulatory, as in the 
times of the Merovingians and Carolingians. 
If the throne was vacant, the Palsgrave of the 
Rhine and the Duke of Saxony acted as regents. 

The Princes.— While the spiritual princes 
steadily increased in number, wealth, and power 
throughout this period at the expense of the 
crown and of the temporal princes,' the latter 
experienced vicissitudes which vitally affected 
the constitution of the kingdom. 

Dukes. — Arnulph*s incompetence, Lewis the 
Child's minority, and Conrad the First's lack of 
authority combined to facilitate the revival of 
the old tribal distinctions and the development 
of duchies resembling the Alemannic and Ba- 
varian duchies of the Merovingian Period. Ar- 
nulph's bad Slavic policy consolidated Bohemia 
into a duchy, which, however, was rendered 
tributary by Henry I. In 1086 Henry IV au- 
thorized the duke (Wratislaw) to assume the 
title of king, and tribute was no longer exact- 

* See Karl Dietrich HuUmann's Gesckichte des Ursprungs 
der Deutschen FUrstenwHrde^ p. 142 sfq. 



Digitized by 



Google 



THE FIRS T FE UDA L PERIOD. 5 5 

ed. * The King of Bohemia thus became a 
powerful and highly privileged vassal, wholly- 
independent in his own dominions and bound 
only to furnish a contingent of three hundred 
knights for the royal " Roman expeditions." " 

The presence of the H ungarians on his borders 
compelled Arnulph to oppose to them a strong 
margrave, and he accordingly delegated the 
duty of protecting all the Bavarian marches to 
one man, his nephew Luitpold, who handed 
down the office to his son Arnulph. This 
Arnulph took advantage of Lewis the Child's 
weakness, and of the disorder that ensued at 
his death, to seize all the crownlands through- 
out Bavaria and establish himself there supreme. 
Thus originated the duchy of Bavaria. 

During the earlier part of Lewis the Ger- 
man's reign, Saxony and the adjoining marches 
were under the rule of a certain Ludolph, whose 
authority descended to his son, Bruno, and at 

* See Franz Palacky's Geschichte von Bohmen^ vol. I, p. 
318 seq. 

* These were the expeditions which the kings were wont to 
make to Rome to be crowned by the Pope. The Karoli 
Magni Decretum de Expeditione Romana treats of them, 
and may be found in Mon. Germ, Leg.^ II, Pars Altera, p. 2 
seq. It is an interesting and instructive, though spurious, 
document, a production of the eleventh or twelfth century. 



Digitized by 



Google 



S6 THE GERMANIC CONSTITUTION, 

Bruno's death to a second son, Otho. Thurin- 
gia and the Thuringian marches were similarly 
governed by themselves until 908. In that year 
Burchard, who had been set over them by King 
Arnulph, fell in battle with the Hungarians; 
and the Saxon Otho above mentioned, knowing 
that Lewis the Child was powerless to interfere, 
at once pounced upon them. When Otho 
died Conrad I was king, and he attempted to 
prevent Otho's son, Henry (afterwards King 
Henry I), from entering into possession of the 
Thuringian territories. Henry, however, proved 
too strong for him, and not only secured pos- 
session of them, but converted to himself the 
crownlands and assumed the chief authority in 
all his territories. He thus became duke like 
Arnulph in the broadest sense of the term. 

Lorraine was given by King Arnulph to his 
natural son Zwentibold as a kingdom, but he 
only maintained his authority by dint of con- 
tinual warfare. His chief opponent was a cer- 
tain Reginar, who called Charles the Simple to 
his aid, but this availed him little until Zwenti- 
bold's death (900). Ten years later Reginar 
ruled supreme in Lorraine, and at his death his 
authority descended to his son, Giselbert. Gis- 
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elbert undertook to make himself independent 
of both the French king and the German king, 
but failed and finally became duke under 
Henry I. 

In Swabia, during the reigns of Arnulph and 
Lewis the Child, the brothers Erchanger and 
Berthold strove for the mastery with two Bur- 
chards, father and son.* Now the one party and 
now the other got the upper hand, while the 
king vainly endeavoured, with the help of the 
spiritual princes of Swabia, to assert the royal 
authority, which the rivals combined to resist. 
The contest waxed more furious in the reign of 
Conrad I, and only ended in 919, when Bur- 
chard the Younger, the last survivor of this 
bloody feud, was recognized by Henry I as 
duke of Swabia. 

The duchy of Swabia passed away with the 
Hohenstaufen. Lorraine fell apart (965) into 
two duchies. Upper Lorraine and Lower Lor- 
raine. The formqr continued as duchy of Lor- 
raine. A part of the latter, under the name. 
Duchy of Brabant, remained in connection with 
Germany as a banner-fief, while the rest came 
into the possession of various spiritual and 
temporal princes and nobiles. 
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Saxony and Bavaria, on the other hand, were 
united by King Lothar II, who invested his 
son-in-law, Henry the Proud, Duke of Bavaria, 
with the duchy of Saxony. They were soon 
disunited, however, for when Conrad III came 
to the throne, he protested that two duchies 
ought not to be governed by one prince, and 
carried his point against Henry in an assem- 
bly of the princes. As the latter refused to 
submit to the decision of the princes and to 
give up Saxony, he was declared to be an out- 
law, and to have forfeited all his territories, 
Bavaria was assigned to Leopold (IV), mar- 
grave of the (Bavarian) East March or Aus- 
tria; Saxony to Albert, surnamed the Bear, 
margrave of the (Saxon) North March, or, as he 
began to style himself a few years later, mar- 
grave of Brandenburg. But Henry maintained 
his position in Saxony as long as he lived, and 
at his death (1139) the most of his subjects 
recognized his young son, Henry the Lion, as 
his successor, so that Albert strove in vain to 
make himself master of the duchy. In 1141 
Leopold (IV) of Austria died without issue, 
and soon thereafter Conrad assigned Bavaria, 
with Henry the Lion's consent, to Henry Jaso- 
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mirgott, and invested Henry the Lion with the 
duchy of Saxony. At the same time the (Sax- 
on) North March, which had hitherto been con- 
sidered an appendage to Saxony, was declared 
a separate banner-fief, and Albert the Bear was 
thus indemnified for the loss of the duchy. 

When Henry the Lion came of age, he re- 
pudiated the compact by which he had relin- 
quished his claim to Bavaria, and Frederick 
Barbarossa, who was then on the throne, 
anxious to secure his cooperation in Italy, 
invested him with the duchy of Bavaria. But 
Frederick reduced it considerably in extent, 
and enlarged Austria, which he severed en- 
tirely from Bavaria and converted into a royal 
banner-fief, a highly privileged duchy.* Henry 
Jasomirgott reluctantly acquiesced in the ar- 
rangement, and was invested with the new 
duchy in 1 156. 

Nineteen years later occurred the famous 
quarrel between Barbarossa and Henry the 

' See the so-called Privilegium majus Ausiriacum, in Man. 
Germ, Lfg,y II, p. 99. The genuincHess of this charter is dis- 
puted by some, who accept another known as the Privilegium 
minus Austnacum. Wilhelm Wattenbach gives them both 
and discusses them both in vol. VIII of the Archiv fUr Kunde 
diterreichischer Geschichtsquellen. 
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Lion, which resulted in the latter's ruin. In 
ii8o, Henry was deprived of all except his 
allodial territories, Brunswick and Luneburg. 
Most of East Saxony, with the title Duke of 
Saxony, went to Bernard of Anhalt, son of 
Albert the Bear; West Saxony, with ducal 
powers, went to the Archbishop of Cologne, 
who took the title, Duke of Westphalia. Ba- 
varia fell to the Palsgrave of the Rhine, Otho 
of Wittelsbach. Parts of Henry's fiefs were 
shared among various spiritual and temporal 
princes. In 1235 Frederick II converted the al- 
lodial territories into the duchy of Brunswick- 
Luneburg in favour of Otho, Henry's grand- 
son, by accepting a surrender of them, and 
granting them back to him as a duchy and 
banner-fief. 

The March of Carinthia was made a duchy in 
996, and Styria was transformed from a march 
into a duchy in 1 180. 

Margraves. — When margraves ceased to be 
royal officers and became feudal lords, they 
ranked next to dukes. Only three of the five 
margraviates which carried with them the dig- 
nity of Prince of the Empire were ever actual 
marches^ viz., the March of Brandenburg, which 
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was originally the (Saxon) North March, as 
above stated ; the March of Lusatia, which was 
the (Saxon) East March ; and the March* of 
Meissen, which was made out of Thuririgian 
marches appropriated by the Saxon Otho un- 
der circumstances already narrated. Moravia 
is supposed to have been made a margraviate 
and a banner-iief by Barbarossa, in 1 182, and 
the Margraviate of Namur was created by him 
in 1 1 88, and declared a banner-fief in favour of 
the Graves of Hennegau. 

Palsgraves, — According to the Schwaben- 
spiegel there were four palsgraves " in the 
German land," one for Saxony, one for Bavaria, 
one for Swabia, and one for Franconia.' This 
statement was not strictly true, for there were 
other palsgraves, though none of importance 
enough to deserve mention ; moreover, the 
palsgraviate of Saxony, long since held by the 
Landgraves of Thuringia, albeit a banner-fief, 
carried with it little, if any thing, more than a 
title, while the palsgraviates of Bavaria and of 
Swabia were neither of them banner-fiefs, and 
the former survived only in the title of the 

* See page 8i. The passage concerning the pali^;raves is 
in the Landrecht, § 120. 
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Palsgraves of Ortenburg, the latter only in the 
title of the Palsgraves of Tubingen. Where- 
ever there were dukes, palsgraves were or be- 
came insignificant, but Franconia did not 
develop into a duchy, and the Franconian pals- 
grave, being the most considerable temporal 
prince in that region, acquired ducal powers in 
a large part of it,* with the simple title of 
Palsgrave, afterwards modified into the vague 
and high-sounding appellation. Palsgrave of 
the Rhine. 

It is impossible to trace any connection be- 
tween the palsgraves of this period and those 
of the Carolingian Period, yet a connection with 
them must be supposed, so far as the Pals- 
grave of the Rhine is concerned, in order to 
explain his extraordinary rights. These rights 
were the first vote among the temporal princes 
at the royal elections; the office of presiding 
judge in the absence of the king at the trial of 
cases to which princes were parties, and the 

^ Ducal powers were exercised in other parts of Franconia 
by the Hohenstaufen and by the Bishops of WUrzburg. The 
latter assumed the title, Duke of East Franconia, under cir- 
cumstances detailed by Harry Bresslau in an article entitled 
Die Wurzburger Immunitdten und das Herzogthum Ost^ 
franken published in Forschungen zur Deutschen GeschichU, 
XIII, p. 87. 
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regency over half the kingdom when the throne 
was vacant. 

Landgraves, — No mention occurs of land- 
graves previous to the twelfth century, and 
their origin is involved in mystery. The very 
significance of the title of Landgrave is un- 
known. 

Graves, — It is not strange that Graves 
quickly became metamorphosed from royal 
officers into feudal lords, but it is not a little 
surprising to find at the end of the twelfth cen- 
tury but a single Grave, the Grave of Anhalt, 
holding his Graviate in fief of the crown. All 
other Graviates were held in fief of spiritual 
or temporal princes, at whose disposal the kings 
had placed them one after another. A Graviate 
was no longer a (great) canton, but was simply 
a feudal territory governed by a man. who bore 
the title of Grave, and undergoing continual 
changes by inheritance and transfer. Graves 
like barons gradually adopted the custom of 
appending to their names the names of their 
dwelling-places or castles, many of which be- 
came in process of time family names. The 
crownlands that remained were entrusted to 
the charge of Advocates, whose duties were 
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analogous to those of the Advocates of the 
spiritual princes. The ruin of the old Grave 
and canton system was complete. 

Court Officers. — The Carolingian court 
offices of Chancellor, Chamberlain, Steward, 
Butler, and Constable or Marshal acquired new 
dignity under the Saxon kings. The Arch- 
chancellors of the Empire were three in num- 
ber, one for Germany, one for Italy, and one 
for Burgundy. They were at first appointed 
by the king at his pleasure from the arch- 
bishops of the Empire, but, beginning with 
Otho II, the German archchancellorship was 
regularly assigned to the Archbishop of Mentz. 
As a natural consequence the office became 
the prescriptive right of that see. In like man- 
ner, though at a later date, the Italian arch- 
chancellorship devolved upon the Archbishop 
of Cologne. The archchancellorship of Bur- 
gundy was administered for many years by the 
Archbishop of Vienne, but at the beginning of 
the fourteenth century the Archbishop of 
Treves is found holding that office by prescript- 
ive right. It is not known how this change 
came about, for the history of the Burgundian 
archchancellorship during the preceding cen- 
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tury is a blank. The duties of the Archchan- 
cellors were almost always performed by depu- 
ties, termed Chancellors, and consisted chiefly 
in preparing documents for the royal signature 
and countersigning the same. 

The history of the four other great court 
offices for many years preceding and following 
the fall of the Frank kingdom is unknown, but 
they suddenly emerge from obscurity at the 
coronation of Otho I (936). On that occasion 
Giselbert of Lorraine officiated as Chamber- 
lain, Eberhard of Franconia as Steward, Her- 
mann of Swabia as Butler and Arnulph of 
Bavaria as Marshal. Thietmar of Merseburg 
informs us that, at the Easter festival celebrated 
at Quedlinburg in 985 by Otho III, "four 
dukes ** served the king, viz.: Henry at table, 
Conrad in the bed-chamber, Hecil in the cellar, 
and Bernard as Marshal.^ There can be no 
doubt that the Conrad referred to was Conrad 
of Swabia, and the Marshal could have been 
none other than Bernard of Saxony. Henry, 
the Steward, may have been either Henry the 
Wrangler of Bavaria or Henry son of the 

* Thietmari Chronicon^ IV, Cap 7, in Mon, Germ, Script, ^ 
III, p. 770. 
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Franconian Otho, but probably the former is 
intended. It is altogether doubtful who Hecil 
was. 

There is nothing certainly known concerning 
either of the four offices as administered in the 
two. following centuries, but Arnold of Lii- 
beck, describing the great assembly of princes 
and others held by Frederick Barbarossa at 
Mentz in 1 184, states that "none but kings, 
dukes, and margraves " administered them dur- 
ing the festivities incident to that occasion.' 
The King of Bohemia is the only king that can 
be supposed to have served, and from a pas- 
sage in Roger of Hoveden, which alludes to 
" the son of the Margrave Albert" as chamber- 
lain of the Emperor in 11 77,* we may conject- 
ure that the Margrave of Brandenburg like- 
wise officiated. Certainly from this time forth 
the office of Archchamberlain was the exclus- 
ive right of the Margraves of Brandenburg, 
and probably from the same time, certainly 
within fifty years thereafter, as we know from 
the Sachsenspiegel, the Kings of Bohemia were 

^ Amoldi Lubecensis Chronicon Slavorum, III, § 9, in 
Mon, Germ, Script, XXI, p. 152. 

' Chronicon Magistri Rogeri de Hoveden, edited by William 
Stubbs, p. 142. 
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recognized as hereditary Archbutlers. Bern- 
ard, Duke of Saxony, may or .may not have 
been one of the dukes that officiated in 1184, 
but he served as marshal in 1 198,' and hence- 
forth the Dukes of Saxony were hereditary 
Archmarshals. The Franconian Palsgraves are 
recognized as hereditary Archstewards in the 
Sachsenspiegel, but there is nothing in any of 
the authorities to indicate when they became 
such. 

The four lay court officers, like the Arch- 
chancellors, usually delegated their functions 
to subordinates. They went through the form 
of officiating at the coronations and on great 
occasions, but at other times all their duties 
were performed by the Sub-chamberlain, the 
Vice-butler, the Vice-marshal and the Master 
of the Kitchen. These under-offices became 
themselves hereditary in noble families at a 
later date.' 

Electoral Princes. — The phrase electoral 

princes {ilectores principes) first occurs in the 

Privilegium majus Austriacum* which dates 

^ Gesta E^scoporum Halberstadennum ad an. 1 199, in 
Mon. Germ, Script,^ XXIII, p. 114, 

* See page 100. 

• See note on page 59, 
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from 1 1 56, but it does not appear what princes 
were intended, and the accounts extant of the 
elections of the rival kings, Philip and Otho 
(IV) in 1 198, show beyond question that the 
right of election was not then limited to a 
few princes. The election of Frederick II 
(12 1 3) is only described by the authorities in 
general terms. They inform us that many 
princes took part in the proceedings. The fol- 
lowing brief passage concerning the royal elec- 
tions occurs in the Auctor Vehis de Beneficiis : 
" When the king elected by the Germans goes 
to Rome to be consecrated (the) six princes 
who first cast their votes for him shall by rights 
accompany him that the justice of his election 
may be evident to the Pope." * The Sachsen- 
spiegel Lehurecht substantially copies this sen- 
tence, but designates as the six princes : ** the 
Bishop of Mentz and of Treves and of Cologne, 
and the Palsgrave of the Rhine, the Duke of 
Saxony, and the Margrave of Brandenburg.** ^ 
The Sachsenspiegel Landrecht is still more ex- 
plicit : ** In voting for Emperor, the first shall 
be the Bishop of Mentz ; the second, the 

^ Auctor Vetus de Beneficiis^ I, § 12. 
' Sachsenspiegel Lehnrecht^ IV, § 2. 
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Bishop) of Treves ; the third, the (Bishop) of 
Cologne. The first of the laymen to vote is 
the Palsgrave of the Rhine, the steward of the 
Empire ; the second, the Duke of Saxony, the 
marshal; the third, the Margrave of Branden- 
burg, the chamberlain. The butler of the Em- 
pire (is) the King of Bohemia. He has no vote 
because he is not German." * The obvious in- 
ference is that these three temporal princes 
voted before the rest because they were respect- 
ively the steward, marshal, and chamberlain. In 
the chronicle of Albert of Stade, the inference is 
given as fact in these words : " The Palsgrave 
votes because he is steward, the Duke of Sax- 
ony because (he is) marshal, and the Margrave 
of Brandenburg, because (he is) chamberlain.** * 
The mere fact that the right of casting the 
first six votes attached to six particular princes 
implies that their votes greatly outweighed 
those of their fellow princes, and this is well 
known to have been the case in all the elec- 
tions held in the thirteenth century subsequent 
to that of Frederick II. Only two others were 

* Sachsenspiegel Landrecht, III, 57, § 2. 

* Annates Stadenscs ad an; 1240, in Mm^ Qertfh Scfift.^ 
XVI, p. 367. 
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associated with them in the double election of 
Richard of Cornwall and Alphonso of Castile 
(1256), namely, the King of Bohemia and the 
Duke of Bavaria. The whole number of par- 
ticipants was therefore eight, yet Urban IV, in 
a letter written March 31, 1263, to Richard of 
Cornwall, mentions the King of Bohemia alone 
as associated with them, and incidentally states 
that the " princes having a voice " in the royal 
elections were " seven in number.*' ' It seems 
as if this must have been the statement of an 
idea rather than of a fact, although a college of 
seven electors was a recognized institution ten 
years later, as the circumstances attending the 
election of Rudolph of Hapsburg, demonstrate. 
Diets. — The annual general councils and 
special councils of Charles the Great did not 
long survive him, and neither his descendants 
nor their successors revived them. They were 
compelled, to be sure, both by custom and by 
policy to advise with the chief men of the 

* See Urban's letter in Raynaldi Annates Ecclesiasticiy vol. 
XIV ad an. 1263, §§ 54 and 56. See also Dr. Hermann 
*Baerwald's treatise, Ueber die Echiheit und Bedeuiung der 
Urkunde Rudolf* s I betreffend die baierische Kur^ in Sitzungs- 
berichte der Wiener Akademie d^ Wusenschaften^ vol. XXI, 
p. 3 se^. 
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kingdom before taking any important step or 
doing any thing that depended for success on 
their consent and cooperation, but they varied 
the number of their counsellors and the time, 
place, and manner of consulting them to suit 
their own convenience. Great formal assem> 
blies of counsellors summoned from all parts of 
the realm were termed Imperial Diets (Reichs- 
tage) ; small, or local, or informal assemblies of 
a similar kind were known as Court Diets 
{Hoftage), Princes and other royal vassals, mar- 
graves, palsgraves, Graves, barons, and even 
royal Dienstmannen were indiscriminately sum- 
moned, but the Diets were in no sense repre- 
sentative bodies until the Great Interregnum, 
when certain cities acquired such influence in 
public affairs that they were invited to send 
delegates. The first Diet in which they partici- 
pated was held at Worms in February, 1255, 
by King William of Holland. Most of the 
cities of the Rhenish League were there rep- 
resented, and they constituted an important 
factor of the assembly.* 

* This was really a Diet, not a mere meeting of the 
Rhenish League. See Julius Weizsacker's Der Rkeinische 
Bundf Chapter 12, and Mon, Germ, Leg,y II, p. 375. 
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The affairs of the church shared attention 
with temporal affairs in the Diets until the 
Popes succeeded in making good their claims 
to supremacy in spiritual matters. There- 
after they were altogether left to synods and 
church councils. Diets were called to pass 
judgment in cases involving the life, liberty, 
estate, or dignity of princes, and in cases sub- 
mitted to the king, and were therefore judicial 
as well as deliberative bodies, but we are no- 
where informed what were their methods of 
conducting business in either capacity. Diets 
sitting as courts were denominated //iy^^r/^A/^. 

The Judicial System.— The king contin- 
ued to be the supreme judge, and, as such, could 
preside in any court in any part of the kingdom 
where he happened to be, but the only actual 
royal court was the Hofgericht, The king might 
convene a Hofgericht of few or many members 
at his pleasure, but none of the members might 
be socially inferior to the person brought be- 
fore it for trial. He in person, or, in his ab- 
sence, the Palsgrave of the Rhine presided over 
Hofgericktevfhen they sat to try cases in which 
princes were concerned. In other cases previ- 
ous to the year 1235 one of the members of the 
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Hofgericht was usually appointed by the king to 
preside. Such a presiding officer was styled 
justitiarius curiae (Germ. Hofrichter), By de- 
cree of Frederick II in 1235 the office oijus- 
titiarius curiae became a standing office.* The 
judgment was rendered by the Hofgericht^ and 
it was the duty of the king to have it executed. 
Either the royal Advocates or subordinate 
officers appointed by them presided over the 
principal courts in the crownlands. Their juris- 
diction comprised schoffenbare freemen and all 
persons of less degree. The chief subordinates 
of the Advocates were the Schultheissen^ 
whose duties were analogous to those of the 
thungini or centenarii of Carolingian times. In 
Franconia they were commonly styled ZenU 
grafen and in Saxony Gografen, Villages 
had local courts in which an officer called 
the Bauertneister presided. The Bauernteister 
was usually chosen by the villagers subject to 
the approval of the Advocate. Judgment was 
rendered in the principal courts by assessors 
{Schoffen) and in the village courts by villagers, 
and was executed by the Advocates, SchulU 

* Man. Germ, Leg,, II, p. 317. 
' See note 2 on page 17. 
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heissen, and Bauermeister, Assessors passed 
upon all cases involving the so-called Konigs- 
bann, or, in other words, the fine of sixty shil- 
lings, the highest known to the law, and, before 
the thirteenth century, the right to preside 
at the trial of such cases was only conferred by 
immediate grant from the king and could not 
be delegated. The Blutbann^ or power of life 
and death conferred by the king, could no more 
be delegated than the Konigsbann. 

The judicial system of the whole kingdom 
was similar, the territorial lords standing in the 
place of royal Advocates for their own territo- 
ries. Spiritual princes, however, by reason of 
their sacred office, did not receive the power of 
life and death, but the king conferred it upon 
their Advocates, through whom they exercised 
it. The territorial lord held courts in person to 
try offending Dienstleute and to determine all 
questions involving their relations to each other 
and to himself ; but he usually delegated his 
judicial authority over bondmen amenable to 
Hofrecht (as distinguished from Dienstrecht\ to 
his villicuSy or steward. Dienstmannen served in 
the place of assessors in cases affecting DiensU 
leutey bondmen in cases affecting bondmen. 
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Feudal courts were held by the feudal lord and 
passed upon questions involving the relations 
of the vassals to each other and to him. Judg- 
ment was rendered by the vassals and executed 
by the lord. 

In this connection should be mentioned the 
Mark courts. The Marken of olden times had 
suffered many changes. Large portions of 
them had become converted by various pro- 
cesses into private property, and they them- 
selves had been transformed by division and 
subdivision into numerous small Marken. Very 
many of the latter were converted into manors, 
and not a few of those which escaped such con- 
version were practically under the control of 
the Obermdrker, The Obertndrker was the 
chief administrator of the affairs of the Mark, 
and was originally always chosen by his fellow 
Markmen. He was usually the most influ- 
ential member of the Mark, and frequently ad- 
ministered his office in his own interest, some- 
times even making it hereditary in his family. 
The Markmen governed themselves in all mat- 
ters pertaining to their common property, 
assembling for deliberation and for the trial of 
cases under the presidency of the Obermdrker. 
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They rendered the judgment and he had it 
executed. 

All the courts above described were evidently 
organized on the same principle. In all of 
them a man's case was submitted to the judg- 
ment of his peers sitting in council with a pre- 
siding officer, officially or naturally his superior. 
It must be borne in mind, however, that the 
courts were by no means always invoked, either 
to punish offences or to settle disputes, and 
that resort was quite as often had to force and 
arms. 

Cities. — Cities began to develop in Germany 
in the tenth and eleventh centuries, from the 
aggregations of bondmen and freemen about 
episcopal and royal palaces, monasteries, and 
the castles of temporal princes, and from the 
natural growth of villages offering peculiar ad- 
vantages of one sort or another. City law, or 
Weichbildrechty resulted from the fusion of 
principles and institutions of Landrecht with 
principles and institutions of Hofrechty the rela- 
tive proportions of the two varying, of course, 
in different cities according to circumstances ; 
but in a few city governments lingered traces 
of the Roman municipal system, or of the 
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Mark system, while in all, fraternities and guilds 
exercised a notable influence dating from the 
twelfth century. This fusion originated in the 
episcopal towns on the Rhine and Danube, oc- 
cupying the sites of Roman cities, because they 
were the oldest, largest, and most prosperous 
towns in the kingdom. By grants of Immun- 
ities from the Carolingian kings, and of priv- 
ileges from the Saxon kings and their success- 
ors, the resident bishops secured to them- 
selves the government of all the townsfolk, 
bond and free, subjecting the bondmen to the 
Hofreckty which obtained at the episcopal pal- 
ace, and appointing the officers set to govern 
the freemen. 

Not a few freemen in the towns, as elsewhere, 
were assimilated to bondmen except in name 
and in law, but only in the towns, bondmen 
subject to Hofrecht (as distinguished from 
Dienstrechi) became assimilated to freemen. 
The bondmen whose condition thus changed 
for the better were mostly artisans, many of 
whom earned enough in a thriving town during 
the time that was at their own disposal to buy 
themselves off from the service which they 
owed. 
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Freemen having common political or business 
interests formed fraternities and guilds to pro- 
tect them, and the artisans followed their ex- 
ample as soon as they could ; then both united 
in striving for autonomy, employing now peace- 
able and now forcible means, as occasion re- 
quired. At the same time they quarrelled fre- 
quently with one another, for the freemen, or 
the better class among them, assumed much of 
the authority of which the bishop was divested. 
The inhabitants of not a few towns directly 
under the royal authority, u e., administered by 
a royal Advocate or Burggrave, succeeded in 
wholly ridding themselves of the Advocate, or 
in reducing the Burggrave to simple keeper of 
the royal castle or Burg. All other than epis- 
copal and royal cities were of later origin, and 
imitated municipal systems already in operation. 

Only freemen participated in city govern- 
ment, and not all of them. The qualifications 
for participation differed greatly in different 
cities, and in some cities men of knightly rank 
or ample means enjoyed most of the privi- 
leges of government, or monopolized them all. 
City councils began to be instituted in the 
twelfth century. The nature and extent of their 
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authority varied ; in some cities there were two, 
or even three councils, which exercised different 
functions at the same time or the same func- 
tions at different times. The councillors were 
termed consules or senator es (Germ. Rathmaniu 
en), and their presiding officers were known as 
magistri cofisulum or magistri civium (Germ. 
Biirgermeister), Frederick II and Henry VI 
in vain forbade the institution of city councils. 
Cities were not slow to become a power in the 
kingdom. They were cajoled or threatened, 
according to circumstances, by the great and 
the strong, but the protection of their walls and 
the freedom that obtained within them were 
continually sought by the petty and the weak. 
Many members of the higher classes of society 
consulted their security by enrolling themselves 
as citizens, while they continued to reside on 
their estates. Living thus, as it were, at the 
pale of the cities, they were called citizens of 
the pale {Pfahlbiirger), to distinguish them from 
those within the pale, the citizens proper 
{Burger), The institution of the Pfahlburger 
was very distasteful to the princes and to other 
feudal lords, because their vassals frequently 
became Pfahlbiirger ?^nd set them at defiance, 
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It involved the cities in so many quarrels that 
some of them required their Pfahlburger to re- 
side within the walls a certain portion of every 
year, and the Rhenish League forbade the 
cities belonging to it to enroll non-residents as 
citizens. 

By the middle of the thirteenth century the 
influence, population, and commerce of the 
cities had increased to such a degree that they 
began to form leagues with one another to pro- 
tect their commerce and to protect themselves. 
Thus originated the Hanseatic, the Rhenish, 
and other city leagues, and thus cities secured 
recognition as Estates of the realm {Reichs- 
standi) and footing in the Imperial Diets; in 
short, became what were known as Free Impe- 
rial cities.* 

* Indications are not wanting that the cities represented in 
the Imperial Diet were originally some called Free Imperial 
cities and some Imperial cities simply. The distinction be- 
tween them, whatever it was, either disappeared or ceased to 
be recognized. See Karl Friedrich Eichhom*s Deutsche 
StaatS' und Rechts^eschichte^ 5/^ Ausgabe, Theil III, pp. 
287 and 288. 
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From the Election of Rudolph of Hapsburg (1273) to the 
Election of Charles V (15 19). 

The Laws. — Soon after the accession of 
Rudolph of Hapsburg, probably between 1276 
and 1 28 1, a compilation of laws appeared, imi- 
tated from the Sachsenspiegel, but free from its 
provincialism and obviously intended to give 
Landrecht and Lehnrecht of broader application. 
It had great vogue, especially in Southern Ger- 
many and Bohemia. The compiler did not 
make known his name and gave his work no 
title, but early in the seventeenth century the 
scholars Meichsner and Goldast assumed it 
to be of Swabian origin, and since then it 
has been generally known as the Schwabenspie- 
gel. In 1856 the manuscript of another Spiegel 
was discovered in the University Library at 
Innsbruck entitled Spiegel Deutscher Leute, and 
presumably compiled between 1250 and 1275. 
It is highly interesting as a connecting link bc- 
9x 
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tween the Sachsenspiegel and the Schwaben- 
spiegel, but does not rank with them in import- 
ance, because it would seem never to have 
been generally known or recognized as an 
authority. Like them, it contains both Land- 
recht and Lehnrecht. 

Law books now began to multiply. The 
Auctor Vetus de Beneficiis was translated into 
German. The manuscript of this translation 
was found in Gorlitz, and hence the work itself 
was styled by its first editors the Gorlitzer 
Lehnrecht, The Landrecht appended to it was 
compiled from various sources and is known as 
the Gorlitzer Landrecht, Both date from the 
beginning of the fourteenth century. Com- 
mentaries on the Sachsenspiegel followed. The 
oldest complete commentary on the Landrecht 
dates from the second quarter of the fourteenth 
century, and is the work of a certain Herr von 
Buch. At a later date a complete commentary 
on the Lehnrecht appeared, the author of which 
is unknown. Both were preceded by incom- 
plete commentaries and succeeded by larger 
and better ones. Several works were written 
relating to legal process based upon the Sachs- 
enspiegel. The earliest and most important of 



Digitized by 



Google 



THE SECOND FEUDAL PERIOD, 83 

these is the Richtsteig * Landrecht supposed by 
many to be from the pen of the Herr von 
Buch above mentioned, and dating from the 
middle of the fourteenth century. Some per- 
son unknown supplemented it toward the close 
of the century by the Richtsteig Lehnrecht. 
Both the Sachsenspiegel and the Schwaben- 
spiegel were modified and adapted to local 
uses, and indexes and digests were written to 
facilitate their use and the use of other kindred 
laws. Some of these refer to one work alone, 
others to several works ; they were known as 
ABCdarien, Register ^ Repertorien, Remissorien 
or Slotel (i. e., Schliissel), The authority of the 
princes and of many other great territorial 
lor4s had been so long established in their ter- 
ritories that these were become veritable politi- 
cal units with numerous laws and institutions of 
their own. The laws of such territories now be- 
gan to be collected into codes, and at least two of 
these codes deserve to be especially mentioned. 
They are the Austrian Landrecht^ the oldest of 
them all, dating from the last quarter of the 
thirteenth century, and the Landrecht of Upper 

^ Richtsteig^ which would be written in modem German 
Reehtssteig, means Way of the Law. 
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Bavaria, compiled in 1346 by command of King 
Lewis the Bavarian. 

But by far the most important legal event of 
this period was the introduction of the Civil 
Law into German jurisprudence. A few prin- 
ciples of the Civil Law had remained here and 
there in force in Germany after the destruction 
of the Roman Empire, and the clergy of Ger- 
many, like the clergy of other countries, used 
the Canon Law, much of which was borrowed 
from the Civil Law ; but the adoption of the 
latter was wholly independent of these facts, 
and was due to the monstrous assumption that 
the German kings were the successors of the 
Roman emperors, and to the interest excited in 
the Civil Law itself by the University of Bo- 
logna. German kings, princes, and scholars 
united in referring to the Civil Law as author- 
ity; no law other than Civil Law and Canon 
Law was taught at the German universities, and 
the Roman code gradually pervaded the king- 
dom, supplying the deficiencies of the German 
codes, and, to a certain extent, superseding 
them. The Civil Law naturally took the first 
and strongest hold in southern Germany, where, 
in the course of time, books of Formulas and two 
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new Spiegel appeared, combining the principles 
of German and Roman Law. The earlier of the 
two Spiegel is by an unknown author, and dates 
from the early part of the fifteenth century, but 
it owed its name and much of its fame to Sebas- 
tian Brandt, the author of the " Ship of Fools,** 
who edited it in 1516, and entitled it Derrich" 
terliche Klagspiegel, that is to say, the "Judicial 
Mirror of Actions/* The other Spiegel was the 
Latefispiegely or " Laymen's Mirror." Sebastian 
Brandt's name is associated with this work 
also, because the author, Ulrich Tengler, got 
him to revise it, and lend it the weight of his 
authority. The first edition was published at 
Augsburg in 1509. A Latin feudal code, known 
as the Libri Feudorum, came in with the Civil 
Law. It is a compilation made by an unknown 
hand ; the groundwork of the first book is an 
anonymous treatise on Lombard feudal law, 
dating from the beginning of the twelfth cen- 
tury, and a large part of the second book con- 
sists of two treatises by Obertus de (ab) Orto, 
a Milanese ** consul," contemporary with Fred- 
erick Barbarossa. In its original form the 
Libri Feudorum is complete in two books, but 
a supplement is often found appended to them. 
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Several of the royal constitutions of this 
period directly concerned the whole kingdom. 
The most important of them were : 

{a) The Constitution of Lewis the Bavarian, 
de jure et excellentia imperiiy of 1338. It de- 
clared the Imperial crown to be wholly inde- 
pendent of the Pope, the title of Emperor to be 
due the king immediately upon his election, 
and a majority of the electors to be at once 
necessary and sufficient to elect him. This 
constitution originated in a meeting of the 
electors held at Rense, to protest against the 
pretensions of the Pope. 

(^) The Golden Bull" of Charles IV, consist- 
ing of thirty chapters, the first twenty-three of 
which were decreed at Nuremberg, January 10, 
1356, and the remaining seven at Metz, Decem- 
ber 25, 1356. Twenty-five chapters were de- 
voted to defining the electoral princes and their 
respective duties, rights, and privileges at the 
royal elections, at the royal court, and in their 
own dominions, whence it was at first usually 

*Johann Jakob Schmauss, Corpus Juris Publici S. R. 
Imperii Academicum (Edition of 1794) pp. 9 and 10 ; Oer- 
tel's Staatsgrundgesetze des deutschen Reiches^ pp. 47-49. 

' Neue Sammlung der Reichsabschiede^ I, p. 45 seq. ; Oer- 
tel's Staatsgrundgesetze des deutschen Reiches, p. 58 seq. 
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Styled the Electors* Bull (Kurfiirstenbulle). The 
other five chapters related to fiefs, cities, and 
the public peace. 

{c) The so-called Perpetual Public Peace * of 
King Maximilian I, forbidding all private war- 
fare whatsoever, which was decreed at Worms, 
August 7, 1495. 

{d) The constitution establishing the Court 
of the Imperial Chamber," a standing court 
composed of members appointed by King and 
Imperial Diet jointly, and primarily intended 
to secure the preservation of the public peace, 
by judicially settling disputes and prosecuting 
those who should violate the injunctions of the 
Perpetual Public Peace. This constitution was 
likewise decreed at Worms, August 7, 1495. It 
was several times revised in after years ; the last 
revision was made in 1555.* 

Classes of Society, — The influence of the 
feudal system was so far-reaching that it is not 
surprising to find the Spiegel Deutscher Leute 
and the Schwabenspiegel distributing freemen 
in three classes, according to feudal relations. 

* Neue Sammlung der Reichsabschiede^ II, p. 3 seq, ; Oer- 
tel's Staatsgrundgesetze des deutschen Reiches^ p. 127 seq, 
' Neue Sammlung der Reichsabschiede, II, p. 6 seq, 
' See pages 133 and 134. 
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Those of the first class, styled Garfreie (wholly 
free) in the Landrecht of the former, Semper* 
freie in the Landrecht of the latter, were princes 
and others having freemen as vassals ; those of 
the second class, styled in both Spiegel Mittcl- 
freie (middle free), were the vassals of the first 
class ; those of the third class, styled in both 
Spiegel Freie Landsassen, were peasants {Bau^ 
ern)y as stated in the texts themselves. 

The word Semper cannot be interpreted, and 
seems to have had no definite meaning: it ia 
notably used in the Schwabenspiegel Lehnrecht 
to denote a class of freemen inferior to the 
Mittelfreie. This use occurs in the enumera* 
tion of the feudal ranks, fantastically termed 
Heerschilde (military shields). Reference ia 
made to the Heerschilde in the Auctor Vetus de 
Beneficiis, but they are first enumerated in the 
Sachsenspiegel Landrecht^ where they are given 
as follows: i, the king; 2, bishops, abbots, 
abbesses ; 3, lay princes ; 4, barons ; 5, schoffen 
bare freemen and vassals of barons ; 6, vassak 
of the fifth Heerschild ; 7, not defined. Lists 
are also given in the Landrecht of the Spiegel 
Deutscher Leute, and in both the Landrecht 
and Lehnrecht of the Schwabenspiegel. They 
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coincide with the list in the Sachsenspiegel as 
far as the first four Heerschilde are concerned, 
and they coincide with each other in assigning 
Mitt elf reie to the fifth Heerschild and Dienst- 
mannen to the sixth. In the Spiegel Deutscher 
Leute, however, the seventh Heerschild xnoXMA^s 
all persons " born in wedlock, and not bond- 
men,'* while the same is not defined at all in the 
Schwabenspiegel Landrecht, and, according to 
the Schwabenspiegel Lehnrechty consisted of 
sempere Leute, whatever they may have been. 

Not only were Dienstmannen now classed 
with vassals, owing to the influence of chivalry, 
but new distinctions of nobility came into 
being under the same influence. Thus in the 
fifteenth century all persons of knightly birth 
were included by the term nobility {Adel). 
Princes and barons ranked as high nobility 
{hoher Adel) ; next in consideration were those 
who, without being princes, held immediately 
from the crown, such as the so-called Im- 
perial Knights (Reichsritter\ while the rest 
constituted the lower nobility (niederer . Adel\ 
The Imperial Knights were numerous in 
Swabia and Franconia and- along the Rhine. 
They began to figure prominently in German 
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history in the fourteenth century, combining in 
societies {Gesellschaftenf and setting everybody 
at defiance. Their position in the kingdom was 
altogether an anomalous one ; they had no 
voice in the Imperial Diets, and were therefore 
not among the Estates of the realm. 

The practice of ennobling by royal letters- 
patent was introduced in the fourteenth cen- 
tury. Persons so ennobled ranked with the 
lower nobility. Doctors of Laws began to 
rank with the lower nobility in the fifteenth 
century. Next in the social scale came citi- 
zens {Biirger). 

The King. — The kingdom survived the 
Great Interregnum because it was for the inter- 
est of the electoral princes that it should sur- 
vive. An election was held at Frankfort in 
September, 1273. The Archbishop of Mentz 
nominated the Grave Rudolph of Hapsburg, 
and, as he seemed to be a man from whom 
nothing was to be feared, the other votes fell 

* These Societies must not be confounded with Orders of 
Knighthood. Most of them adopted symbols and were dis- 
tinguished by names corresponding to them. These symbols 
were purely fantastic, such, for example, as a sword, a crown, 
a wolf, a lion, a griffin, a currycomb, a rose-garland, a uni- 
corn, a star, a falcon, an elephant, a lynx. 
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likewise to him. Very soon after his election 
he married one of his daughters to the Pals- 
grave of the Rhine, Lewis, Duke of Upper 
Bavaria, another to Albert II, Duke of Sax- 
ony, and a third to Otho V, Margrave of 
Brandenburg; and in 1276 he married a fourth 
daughter to Otho, Duke of Lower Bavaria. 
These marriages contributed not a little to 
establish his authority, and to assure the peace 
of the kingdom. Some of his successors, how- 
ever, maintained their authority with difficulty, 
or were confronted with rival kings, for the 
monarchy was now purely elective, and so con- 
tinued until 1438, when the long unbroken line 
of Hapsburg kings began with Albert II. 

All feudal ties relaxed greatly during this 
period, so that the king was compelled to rely 
more and more upon his own resources to sus- 
tain his authority and dignity, and needed ever 
greater resources as time went on. The crown 
thus became an intolerable burden to any but 
wealthy and powerful princes, and gravitating 
naturally to the wealthiest and most powerful, 
rested finally upon the house of Hapsburg. 

The Golden Bull, which set at rest all the 
burning questions concerning the electoral 
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princes and their respective functions and priv- 
ileges, naturally regulated the election and coro- 
nation of the king. It expressly provided that 
the elections should be held at Frankfort, and 
that summons thereto sliould be formally issued 
by the Archbishop of Mentz ; and further that 
the coronations should be celebrated at Aachen. 

Although by the constitution of Lewis the 
Bavarian de jure et excellentia imperii above 
mentioned, the king acquired the rights and title 
of Emperor immediately upon his election, it 
was customary to use the title Rex Romanorum 
during the interval between election and coro- 
nation by the Pope. Maximilian I, however, 
after the failure of his attempts to be crowned 
at Rome, styled himself with the consent of 
Pope Julius II Imperator Romanorum Electus^ 

The court may be said to have become fixed 
in the reign of^ Frederick III, because he and 
his successors habitually resided at Vienna. 



^ The full imperial title was Dei gratia Imperator Romano- 
rum{Electus), Rex Germanicc^ semper Augustus^ or in German, 
Von Goties Gnaden (erwdhlter) Romischer Kaiser^ Kdnig in 
Germanien^ zu alien Zeiten Mehrer des Reiches. The expres- 
sion zu alien Zeiten Mehrer des Reiches is amusing not only 
as a mistranslation of semper Augustus but as a misstatement 
of fact. 
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The Princes. — There was no material 
change in the number of the spiritual princes 
or in their relations to the kingdom, but it was 
otherwise with the temporal princes. The house 
of Hapsburg absorbed principalities and terri- 
tories in the southern and eastern part of the 
kingdom, and the house of Burgundy did the 
like in the northern and western part, and the 
two houses finally united by the marriage of 
Maximilian I and Mary of Burgundy (1477). 
The vicissitudes of other families were by com- 
parison insignificant; it shoul^ be remarked, 
however, that the Bavarian and Saxon ducal 
houses weakened themselves by divisions, and 
that several hitherto rather obscure families foist- 
ed themselves into prominence. The Margraves 
of Baden and the Graves of Wiirtemberg, who 
had profited by the disorders of the Great In- 
terregnum, began to figure prominently in 
Swabia. The former were a branch of the Zah- 
ringer and took the title of Margrave from the 
March of Verona, which their ancestors had ad- 
ministered. The Hohenzollern were conspicu- 
ously successful in advancing their fortunes and 
from simple Burggraves of Nuremberg became 
Margraves of Brandenburg. 
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The landgraviate of Hesse came into exist- 
ence in 1292 under peculiar circumstances. 
With Henry Raspe, who contested the throne 
with Frederick H, the direct line of Thurin- 
gian landgraves passed away (1247). The suc- 
cession was disputed by two claimants belong- 
ing to different collateral lines, viz., Henry, 
Margrave of Meissen, and Sophia, the widow 
of Henry V, Duke of Brabant. In 1265 they 
agreed upon a division of the territor)'' in dis- 
pute, and Sophia afterwards made over her share 
to her son Henry, who thereupon styled himself 
Landgrave of Thuringia and Lord of Hesse. 
But none of the lands which he thus acquired, 
and none of those which he inherited from his 
mother, were royal fiefs ; he was therefore not 
a Prince of the Empire, as the Landgraves of 
Thuringia had been. King Adolph of Nassau 
gratified his desire to become one by receiving 
from him ^. pro forma surrender of the town of 
Eschwege and conveying back to him the same 
along with the royal castle of Boineburg, as 
banner-fiefs with the title of Landgrave of 
Hesse. 

Royal recognition and creation added large- 
ly to the number of temporal princes, but 
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only new Princes of the Empire^ whose prin- 
cipalities were or became German, need be 
here mentioned. Such were, beside the Land- 
grave of Hesse, the princes named in the fol- 
lowing list, which gives the dates of their 
recognition or creation and their titles : 
1320 circa — Duke of Pomerania. 
1336 — Grave of Jiilich with title Margrave of 

jCilich ; made Duke of Jiilich, 1357. 
1339 — Grave of Geldern, with title Duke of 

Geldern. 
1348 — Head of noble Slavic house of Mecklen- 
burg, with title Duke of Mecklenburg. 
1354 — Grave of Luxemburg, with title Duke of 

Luxemburg. 
1364 circa — Margrave of Baden. 
1380 — Grave of Berg, with title Duke of Berg. 
1385 — Burggrave of Nuremberg. 
141 7 — Grave of Cleves, with title Duke of 

Cleves. 
1436 — Head of noble Austrian house of Saneck, 

with title Grave of Cilly. 
1450 circa — Landgrave of Leuchtenberg. 
147 1 — Grave of Henneberg. 
1474 — Grave of Holstein (King of Denmark), 

with title Duke of Holstein. 
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1495 — Grave of Wiirtemberg, with title Duke 
of Wiirtemberg. 

The Graves of Cilly and Henneberg, and 
other Graves made princes, were entitled 
Princely Graves {Gefurstete Grafen), 

The Electors. — So far as can be ascer- 
tained, the actual participants in the election of 
Rudolph of Hapsburg were the Archbishops of 
Mentz, Cologne, and Treves ; Lewis, Palsgrave 
of the Rhine and Duke of Upper Bavaria ; and 
deputies from his brother Henry, Duke of 
Lower Bavaria. Deputies from Ottocar, King 
of Bohemia, presented themselves, but were not 
allowed to take part. The Saxon and Branden- 
burg houses were divided into two branches 
now, as well as the house of Bavaria, but John 
I, Duke of Saxe-Lauenburg, Albert II, Duke 
of Saxe-Wittenberg, and John II and Otho V, 
Margraves of Brandenburg, all acquiesced in 
Rudolph's election. The King of Bohemia 
complained bitterly because his deputies had 
been excluded from the election and the Bava- 
rian ducal vote received, and the matter was 
discussed in an Imperial Diet held at Augsburg 
in 1275. Lewis of Bavaria appeared in person, 
and delegates came from Henry of Bavaria, but 
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none of those who had been associated with 
them in the election attended either in person or 
by proxy. Ottocar sent delegates to plead his 
cause, but in vain, and Rudolph published a 
constitution * explicitly giving the two Dukes 
of Bavaria one half vote each for their respect- 
ive duchies, and implicitly limiting the number 
of electoral votes to seven. But when Rudolph 
had nothing to fear from Bohemia, and had 
secured Wenzel, Ottocar*s son and successor, 
for a son-in-law, he opened the question again, 
professing to have now, for the first time, a 
clear understanding of the true nature and 
strength of the Bohemian claim to an electoral 
vote. , The case was finally set forth by Ru- 
dolph in a constitution ' published in the year 
1290, and the court office of Archbu tier and the 
right of voting at the royal elections were both 
declared to belong to the King of Bohemia by 
prescription. 

It seems now to have been considered settled 
that the whole number of electoral votes should 
be seven, but the divisions and dissensions in the 

* Johann Daniel von Olenschlager's Neue Erlduterung der 
guldenen Bulk Kaiser Karls IV, Urkunde XIII. 
« Ibid., Urkunde XIV. 
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Ascanian and Wittelsbach families, to which all 
the temporal votes except the Bohemian be- 
longed, gave rise to vexatious questions as to 
how and by whom their votes should be cast. All 
such questions were finally set at rest by the 
Golden Bull and by Charles IV. The Golden 
Bull defined the electors as the seven great court 
officers, enumerating the temporal electors as 
follows : first, " by reason of his royal dignity," 
the King of Bohemia, Archbutler ; second, the 
Palsgrave of the Rhine, Archsteward ; third, 
the Duke of Saxony, Archmarshal ; fourth, the 
Margrave of Brandenburg, Archchamberlain. 
As to the electoral votes, it declared them to at-' 
tach to the electoral territories, and these terri- 
tories to be impartible, inalienable, and, in the 
case of the temporal electors, heritable by 
primogeniture. Charles IV, himself King of 
Bohemia, procured the recognition of Rupert 
I, Palsgrave of the Rhine, Rudolph II, Duke 
of Saxe-Wittenberg, and Lewis, surnamed the 
Roman, Margrave of Brandenburg, as his col- 
leagues in the electoral college under the con- 
ditions of the Golden Bull. It so happened 
that the Bohemian vote duly cast by Charles 
IV at the election of his son Wenzel in 1376 
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was afterwards lost by non-user, and was only 
restored in 1708.* 

The Golden Bull recognized the right of the 
Palsgrave of the Rhine and the Electoral Duke 
of Saxony to administer the affairs of the king- 
dom when the throne was vacant. It confirmed 
all the electors in the enjoyment of the royal 
dues (regalia), which, indeed, they had already 
converted to their own use, viz., those from 
mines, tolls, coinage, and Jews. It granted 
them the important privileges known as the 
privilegiuni de non evocando, and the privilegium 
de non appellando. By virtue of the former the 
inhabitants of electoral territories could only be 
prosecuted in their territorial courts, and cases 
pending in these courts could not be called be- 
fore any other courts whatsoever. By virtue of 
the latter privilege no appeal could be taken 
from the territorial courts to Imperial courts. 
Resort could still be had to Imperial courts, 
despite these privileges, if justice were delayed 
or denied. It provided that the Electors should 
meet together annually to deliberate concerning 
the affairs of the realm, but this provision proved 
inoperative. The Electors consulted together 
* See pages 154 and 155. 
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only at rare intervals, in great emergencies, as 
they had done before, and the kings, following 
the example of Rudolph of Hapsburg, continued 
to ask each Elector's separate assent to import- 
ant measures. Such assent usually took the 
form of a letter, which was appropriately termed 
Willebrief, The first Union of the Electors 
{Kurvereitty Kurfurstenverein) was that of 1338, 
at Rense, which originated the constitution 
de jure et excellentia imperii above described. 
Their last Union took place at Frankfort in 
1558 upon the abdication of Charles V. The 
Golden Bull exalted the persons of the Electors 
by declaring conspiracy against their lives to be 
high treason. Lastly, the Bull recognized as 
deputies of the Electors in their capacity of 
court officers, the Grave of Limburg as Vice- 
Butler, the Grave of Nortenberg as Master of 
the Kitchen, the Grave of Pappenheim as Vice- 
Marshal, and the Grave of Falkenstein as Sub- 
Chamberlain. Their offices were known as the 
Imperial hereditary offices {Reichserbdmter), 
while those of the Electors themselves were 
called the Imperial archoffices {Reichserzdmter), 
Diets. — Imperial Diets and Court Diets 
continued to be held at irregular intervals, 
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whenever and wherever it pleased the king to 
convene them, but Imperial Diets were usually 
held in Imperial cities. These were not such 
heterogeneous assemblies as formerly, for few 
royal vassals, except princes, and no royal 
Dienstmannen whatever were now invited to 
attend. Graves and barons, and prelates who 
were not princes, continued to be summoned, 
but the number and influence of the Graves 
and barons in the Diets steadily waned. Im- 
perial cities were ior many years only occasion- 
ally asked to participate, that is to say, only 
when the king had especial need of their good 
offices, but in the latter half of the fourteenth 
century they began to be regularly summoned. 
Imperial Diets were so frequently held during 
the Hussite War and thereafter that it became 
pretty well settled what persons and what 
cities should take part in them, and only 
those persons and those cities that were en- 
titled to take part in them were regarded as 
Estates of the realm. In the fifteenth cen- 
tury they developed into three chambers or 
colleges, viz., the College of Electors, the Col- 
lege of Princes, Graves, and Barons, usually 
called the Council of Princes of the Empire 
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\Reicksfurstenratk\ and the College of Imperial 
Cities. The Archbishop of Mentz presided in 
the College of Electors, and the Archbishop of 
Salzburg and the Duke of Austria presided 
alternately in the Council of Princes of the Em- 
pire. The office of presiding in the College of 
Imperial Cities devolved upon the Imperial city 
in which the Diet sat. The king and members of 
both the upper Colleges sometimes sent deputies 
to represent them, instead of attending in person. 
In 1474 the cities adopted a method of voting 
which resulted in the division of their College 
into two Benches, called the Rhenish Bench and 
the Swabian Bench, because the Rhenish cities 
were conspicuous members of the one, and the 
Swabian cities conspicuous members of the 
other. In the Council of Princes, at least, no 
regard was had to the number of votes cast, 
but only to the power and influence of the 
voters, whence a measure might pass the Diet 
by less than a majority of the votes present. 
Having passed, it was proclaimed as the law of 
the realm, upon receiving the king's assent, but 
it was only effective law in so far as the mem- 
bers of the Diet, present or absent, assented 
to it. 
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The Court Diet held in 1231, at Worms, by 
Henry VI, declared that " neither princes nor 
any others can make constitutions or new laws 
unless the consent of the meliores et majores 
terrae be first had." * This was not the enun- 
ciation of a new principle, but the affirmation 
of a very old one; nevertheless, after 1231, as 
before, princes and other great territorial lords 
were far from asking the consent of the meliores 
et majores terrae to every innovation. Until 
society was thoroughly feudalized, they used 
often to submit matters of prime importance to 
the provincial diets {Landtage), which were 
rejics of the g^ntr^X placita held thrice yearly in 
Carolingian times, but they accustomed them- 
selves more and more to advise with their vas- 
sals and Dienstmannen, whom they summoned 
at pleasure to their courts and assembled in 
court diets {Hoftage), At length they ceased 
altogether to refer to the provincial diets, and 
these, having only judicial functions left to per- 
form, became mere courts, and were such at the 
beginning of this period, as we learn from the 
Schwabenspiegel Landrecht^ In course of time 

* Mon, Germ. Leg.j II, p. 28L3. 
^ Sections 104, 135, and 358. 
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the princes and lords found their allodial and 
feudal resources and the revenues from the 
royal dues {regalia), which they enjoyed, insuf- 
ficient to meet their wants, and they were 
obliged to have frequent recourse to court diets 
to supply deficiencies. Then the king began 
to make extraordinary demands upon them for 
troops and money, which they could only raise 
through the agency of court diets. Thus the 
number, scope, and influence of court diets in- 
creased, until it became at once customary and 
necessary to submit all matters of general in- 
terest to all the most considerable members of 
the territorial body politic. Such general court 
diets then constituted the veritable provincial 
diets, and were called Landtage, Their mem- 
bership became pretty well defined, and com- 
prised, in the largest territories, prelates, Graves, 
barons, knights, and, latterly, cities also. Most 
of the smaller territories however lacked one 
or more of these elements, and the composition 
of their diets varied accordingly. Members of 
provincial diets were known as provincial es- 
tates (Landstdnde), 

The Judicial System.— The king's med- 
iate judicial authority was lessened by royal 



Digitized by 



Google 



THE SECOND FEUDAL PERIOD. 10$ 

grants of privileges de non evocando and de nan 
appellando, which were frequent in the Second 
Feudal Period and thereafter. Few except 
electors ever acquired the unlimited privilege 
de non appellando, * but the crown was not 
chary of limited privileges of the kind, and of 
privileges de non evocando.^ So few crownlands 
remained in the king's possession that little im- 
mediate judicial authority was left him other 
than that exercised in Hofgerichte. Hofge- 
richtey however, became almost impotent, be- 
cause their judgments could not be carried into 
effect, except by concerted action of the Es- 
tates of the realm, and the relations of the 
Estates to each other and to the king 
were so loose that they could rarely be 
brought to act in concert. Under these cir- 
cumstances the king was less able than ever to 
maintain peace in the kingdom. Since the 
proclamation of the Truce of God by the 
clergy (1031 or 1034) constitutions de pace pub- 
lica had been put forth from time to time, 

^ See Johann Friedrich Pfeffinger*s Vitriarius illustratus 
(Edition of 1731), pp. 669-679 and pp. 1176-1180 ; and page 
178 of the present sketch. 

* As appears from the lists of recipients in Pfeffinger's 
Vitriarius illustritus^ pp. 1 180-1 193 and pp. 1160-1175. 
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never to much purpose and, latterly, to no pur- 
pose. Wenzel, Sigismund, and Albert II at- 
tempted to provide for the public peace by or- 
ganizing a system of districts or Circles {Kreise\ 
and entrusting to the estates of each Circle the 
duty of maintaining peace within its limits, but 
their efforts were unsuccessful. Meantime 
Estates disposed to settle their disputes with- 
out recourse to arms devised means of their 
own for so doing, and resorted more and more 
to arbitration, and some of them made stand- 
ing conventions with one another to submit 
their controversies to arbitrators {Austrdge), 
When the Court of the Imperial Chamber was 
established these conventions were recognized 
as binding upon the makers, and a system of 
arbitration was instituted for the benefit of all 
the Estates. Arbitrators chosen in accordance 
with this system were known as legal arbi- 
trators {geseizliche Austrdge), while those ap- 
pointed in accordance with conventions be- 
tween the parties were distinguished as conven- 
tional arbitrators {gewillkuhrte Austrdge). 

The Court of the Imperial Chamber was de- 
signed to effect what the Hofgerichte could not, 
and was the first standing royal court in Ger- 
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many.* As instituted in 1495 it consisted of a 
presiding officer {Kammerrichter\ who must be 
a spiritual or temporal prince, a Grave, or a 
baron, and of sixteen assessors {UrtheileVy Beu 
sitzer), half of whom must be men learned in 
the law and half men of at least knightly birth. 
From one to four associate presiding officers 
{Prdsidenten) were afterwards added, and the 
number of assessors was increased. The court 
several times changed its place of session, but 
finally (1689) became stationary at Wetzlar. It 
was a court of original jurisdiction only for 
those holding immediately of the king ; of ap- 
pellate jurisdiction for all persons aggrieved by 
the delay or the denial of any territorial court 
to give justice, for appeals from the judg- 
ments of territorial courts in territories where 
the privilegium de non appellando did not ob- 
tain, and for appeals from the findings of ar- 
bitrators. After the year 1530 the Imperial 
Chamber regularly sat in sections called 
Senates {Senaten), among which the business 
was distributed. 

^ The decree of Frederick II making the office oi j'usti- 
tiatius curia a standing office provided for a standing Hof- 
gericht^ but nothing came of the provision. 
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The creation of the Court of the Imperial 
Chamber by no means precluded the king from 
holding Hofgerichie, and from determining 
questions submitted to him. About 1501 
Maximilian instituted a standing Aulic Coun- 
cil {Hofrath), to which he referred matters per- 
taining to his own territories, and cases which 
he was called upon to adjudicate in his capac- 
ity of king. In 15 18 he published a decree re- 
organizing it so as to better qualify it for the 
consideration of such cases. As reorganized it 
consisted of eighteen Aulic Councillors {Hof- 
rdthe\ including a President and Vice-president, 
and five of them must be selected from territories 
of the kingdom not hereditary in the house of 
Austria. They were appointed by the king, 
and their term of office ended with the king's 
life. All cases were submitted to the full court. 

The courts of most of the territorial lords 
completely lost the character of royal courts, 
because the crown surrendered its rights in re- 
lation to the Blutbann and Konigsbann, without 
reserve, to the lords themselves. But the 
courts of the Vehm {Vehmgerichie) of Westpha- 
lia and the parts adjacent were striking excep- 
tions to the rule, and by their summary and 
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efficient methods of dealing with capital 
crimes extended their jurisdiction far beyond 
their original bounds. The meaning of the 
word Vehm is unknown. The courts them- 
selves seem to have been a survival of the 
courts of the scabini of Carolingian times, but 
it is hard to account for their continuing 
so long in their primitive condition. Owing 
doubtless to their exceptional freedom from 
local authority, their presiding officers were 
termed Free Graves, and their assessors, Free 
Assessors {Freischoffeti), Charles IV empow- 
ered the Archbishops of Cologne, Dukes 
of Westphalia, to create and depose Free 
Graves, and Wenzel relinquished in favour 
of the Archbishops the royal right to invest 
them with the Blutbann and with authority to 
impose the Konigsbantty but the connection be- 
tween the Courts of the Vehm and the crown 
was not thereby wholly severed, and they re- 
mained somewhat subject to royal supervision. 
From the time that they are first known to his- 
tory the Free Assessors constituted a kind of 
secret society, whence they styled themselves 
the Initiated {Wissende), but there was nothing 
peculiar or secret about any of the sessions of 
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the Courts of the Vehm except those held for 
the trial of capital cases. When such cases 
were on trial the uninitiated were rigidly ex- 
cluded. If the accused were himself one of the 
Initiated he was summoned to appear before 
the secret court, but it was long the custom to 
judge the uninitiated without a hearing. This 
custom was so far modified, however, that an 
uninitiated accused person was summoned to 
an open court and there given an opportunity 
to clear himself before his case was submitted 
to the secret coujt. If the accused, whether 
Initiated or uninitiated, failed to appear in 
obedience to the summons, he was assumed to 
be guilty and punished accordingly. The In- 
itiated were bound by their oath to execute 
the death sentence themselves. If the con- 
demned man were before the court he was 
promptly hanged; if he were not before the 
court he was hanged wherever found at the 
earliest convenient opportunity. It was the 
sworn duty of the Initiated, if three or more of 
them detected a person in the act of commit- 
ting a capital crime, to hang him on the spot if 
possible. Princes and the clergy were not 
amenable to the secret courts, but it is not cer- 
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tain that their jurisdiction was otherwise lim- 
ited. The Courts of the Vehm rapidly lost 
ground from the middle of the fifteenth cen- 
tury, and ere the end of the following century 
passed wholly under the control of the lords of 
the land. The old organization was thus broken 
up, but fragments of it were suffered to endure 
here and there with jurisdiction in trivial mat- 
ters, and it did not pass wholly out of exist- 
ence until the present century. 

Military and Financial Expedients. — 
In the fourteenth century a mere army of feud- 
atories ceased to be an efficient army, because 
the introduction of gunpowder and of the long 
pike made artillery and trained infantry more 
than a match for the cavalry and untrained in- 
fantry which composed the feudal army. Ac- 
cordingly when Sigismund had drawn the king- 
dom into his war with the Hussites he was 
obliged to have recourse to the Imperial Diet 
in order to raise an army capable of facing the 
formidable Ziska. The Imperial Diet held at 
Nuremberg in 1422 met the emergency by 
voting a general levy of troops from all the Es- 
tates and prescribing to each its contingent. 
This was the first of many votes of the kind, 
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which were called Imperial Rolls {Reichsntatru 
keln)y because they naturally took the form of a 
list or roll {Matrikel) of the Estates of the realm 
and the contingents demanded of them. 

The Estates were by no means so ready to ac- 
commodate the king with money as with men. 
Occasionally the Imperial Diets assessed the 
Estates, leaving them free to raise the sums sev- 
erally demanded of them as they would, but, as 
payment of the assessments was not enforced, 
comparatively small amounts were realized by 
this process. Beginning with the year 1427 the 
Imperial Diet at rare intervals voted a general 
property tax, the so-cbXXqA gemeiner Pfennigy but 
it was never systematically or thoroughly col- 
lected, and the Imperial Khights absolutely 
refused to pay it. It was voted for the last 
time in 1495 and soon thereafter abandoned as 
impracticable. The Imperial Diet held at 
Augsburg in 1500 sought to ensure the support 
of the Court of the Imperial Chamber by di- 
rectly taxing the Estates to that end. The tax 
for each year was payable in two instalments. 
Its purpose and its manner of payment pro- 
cured for it the name of the Chamber Terms 
{Kammerzieler), The crown* was for the most 
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part left to depend upon its proper revenues, 
and these were so far from adequate to its 
wants that the normal condition of the royal 
treasury must have been emptiness. 

The Imperial Regency and the Circles. 
— The Imperial Diet which established the Court 
of the Imperial Chamber voted that annual Im- 
perial Diets should be held, and they were 
expected to provide for the support of the 
Court and for the execution of its judgments. 
It was found impossible, however, to convene 
the Estates as often as once a year, and accord- 
ingly the Imperial Diet of 1500, which insti- 
tuted the Chamber Terms, created a standing 
committee, dignified by the name of Imperial 
Regency {Reichsregimenf)^ to act in default of 
Diets.* The Imperial Regency was very short- 
lived, lasting only two years. It consisted of 
a presiding officer appointed by the king, and 
twenty other members, fourteen presented by 
the Estates, and six by the Knights, Doctors 
and Licentiates of six great districts called 
Circles (^rm^) : the Franconian, Bavarian, Swa- 
bian, (Upper) Rhenish, Westphalian, and Saxon 
Circles. A partially successful attempt to pro- 
' Neue Sammlun^ der Reichsabschiede^ II, p. 56 seq. 
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vide for the execution of the judgments of the 
Court of the Imperial Chamber was at last 
made in 15 12* The whole kingdom, except 
Bohemia and the lands of the Teutonic Order, 
was disposed in ten Circles, six of which were 
identical with the six above-named less the 
territories of the temporal Electors. The ter- 
ritories of the Hapsburgs and of the Electors, 
(Bohemia excepted), were classified in four 
Circles : the Austrian ; the Burgundian ; the 
Electoral Rhenish, comprising the territories 
of the four Rhenish Electors ; and the Upper 
Saxon,' comprising those of the Elector of 
Brandenburg and the Elector of Saxony, and 
East Saxon lands generally. The duty of exe- 
cuting judgment within their respective bound- 
aries was imposed upon the Circles themselves, 
and each was to choose for itself a Captain- 
General {Hauptmanii). 

Cities. — The humbler citizens contended 
more or less violently for a share in city gov- 
ernment, but in most cities the struggle was a 
^^olonged one, because their opponents had 

Neue Sammlung der Reichsabschiedey II, pp. 136-138. 
JO called to distinguish it from the original Saxon Circle, 
^\ch was henceforth known as the Lower Saxon Circle. 
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usually the advantage of union, as well as of 
position, while they had only the advantage 
of numbers. In the end they everywhere car- 
ried their point and secured more or less voice 
in the government and more or less seats in 
the city councils. The institution of the Pfahl- 
biirger continued despite all opposition and in 
direct contravention of Chapter i6 of the 
Golden Bull. Chapter 15 of the Golden Bull, 
forbidding cities to form leagues, except in the 
interests of the public peace, likewise proved a 
dead letter. The Swiss cities, for example, 
leagued with the cantons against Austria, and 
the Swabian Imperial cities combined in de- 
fence of the liberties and privileges which they 
had acquired. The prime cause of this League 
of the Swabian Cities wajs an attempt made by 
Charles IV, in 1376, to give authority over cer- 
tain of them to the Grave of Wiirtemberg ; it 
dissolved in 1389.' Other kings were equally 
unscrupulous in dealing with Imperial cities, 
hypothecating them, selling them, or ratifying 
their seizure by territorial lords, so that the 
prestige of the Imperial cities was sensibly im- 
paired and their number somewhat diminished. 

* This League of the Swabian Cities must not be confounded 
with the great Swabian League (1488-1534). 
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VI. 
THE REFORMATIOlSr PERIOD. 

From the Election of Charles V. (1519) to the Peace of West- 
phalia (1648). 

The Laws. — The Romanizing of German 
law continued, and was promoted by several 
works that appeared in the sixteenth century, 
but more by legislation, and especially by pro- 
vincial and municipal legislation. . Several pro- 
vincial Landrechte were published, imbued with 
the principles of the Civil Law, notable among 
which were the Landrechte of Wiirtemberg and 
of the Palsgraviate of the Rhine ; the Revised 
Bavarian Landrecht of 161 6; the Landesord- 
nungen of Tyrol, Henneberg, and Solms ; and 
the Landesconstitutiones of the Elector of Sax- 
ony, of 1572. Not a few of the Imperial 
cities caused so-called Reformations of their 
laws be prepared by jurists, who infused 
much Roman law into them, as witness 
116 



Digitized by 



Google 



THE REFORM A TION PERIOD. 1 1 7 

among others the Nuremberg Reformation of 
1564, and the Reformations of Frankfort, 
of Freiburg (in the Breisgau), and of Ham- 
burg. 

The Imperial Diets busied themselves chiefly 
with questions raised by the Protestant Reform- 
ation, with the public peace, and with the 
Court of the Imperial Chamber. A measure 
that passed the Diet and received the King's 
assent was termed a Reichsschluss, or Imperial 
Decree, and when the Diet broke up, all the 
Reichsschlusse of the session were collected and 
published together. Such a collection was 
called d Reichsabschied or Imperial Recess, from 
the fact of its publication in the recess of the 
Diet. A series of Reichsschlusse touching one 
subject was usually styled an Ordnungy but of- 
ten a Constitution, as heretofore. When the 
Diet delegated its authority to a Deputation or 
committee, each measure proposed by the com»» 
mittee and accepted by the King was called a 
ReichsdeputationsschlusSy and a series of Reichs- 
deputationsschlusse concerning the same matter 
constituted what was known as a Reichsdeputa-- 
tionsabschied or Reichsdeputationshaupischluss, 
The most important Ordnungen of this period 
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are to be found in the Imperial Recess of the 
Augsburg Diet of 1555/ They are 

\d) the Reichsexecutionsordnung comprised in 
sections 31-103 of the Recess ; 

{U) the Reichskammergerichtsordnung com- 
prised in sections 104-114 of the Recess; 

(r) the so-called Religious Peace of Augs- 
burg comprised in sections 1-30 and 1 39-141 
of the Recess.* 

The Religious peace of Augsburg was based 
upon the Treaty of Passau ' (1552), the first 
general law of religious toleration in Germany. 
Both ranked among the fundamental laws of 
the realm, constituting the religious basis of 
the Peace of Westphalia.* 

The Election-capitulations ( Wahlcapitula- 
tionen) of the respective kings were very sig- 
nificant documents.** Their institution dates 

' Neue Sammlung der Reichsabschiede, III, p. 14 seq, 
' Given in Oertel's Staatsgrundgesetze des Deutschen Reickes^ 
p. 206 seq, 

' Neue Sammlung der Reichsabschiede, III, p. 3 seq. ; Oer- 
tel's Staatsgrundgesetze des Deutschen Retches, p. 162 seq, 

* Neue Sammlung der Reichsabschiede, HI, P- 574 J^j?-/ Oer- 
tel's Staatsgrundgesetze des Deutschen Retches, p. 260 seq. 

* The Election-capitulations of Charles V and Francis II 
are given in Oertel's Staatsgrundgesetze des Deutschen Reiches; 
that of Francis II in Schmauss, Corpus juris publici ; and 
that of Francis I in the appendix to the Neue Sammlung 
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from the election of Charles V, whose inherited 
power was so formidable that the Electors, at 
the suggestion of one of their number (Freder- 
ick the Wise of Saxony), made it a condition 
precedent to his election, that he should pro- 
mise to bind himself in writing to respect the 
rights and liberties of the Estates of the realm. 
They prepared a proper charter, and Charles's 
ambassadors signed it in his name a few days 
after his election ; he himself made oath to 
it in the course of the coronation ceremony, 
before the crown was placed upon his head. 
All succeeding kings were called upon to 
execute similar instruments, and they re- 
ceived the name of Election capitulations, be- 
cause they were executed after election (and 
before coronation), and consisted of a series of 
articles or chapters (capitulce). After the death 
of Rudolph II other . Estates of the realm 
claimed for all the Estates the right of associ- 
ating with the Electors in preparing the Elec- 
tion-capitulations, but the claim was persistently 

der RHchsabschiede, Those of the other kings are much 
less accessible. For their bibliography see Johann Stefan 
Putter's Litteraiur des Teuischen Staatsrechts , Theil I, p. 
198, and Theil II, pp. 392-399, and Schmauss, Corpus juris 
publicly p. 1569 note. 
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disregarded by the Electors, whence it was pro- 
vided in the Peace of Westphalia that the first 
Imperial Diet held thereafter should frame a 
standing Election-capitulation. The Election- 
capitulation of Charles V consisted of thirty- 
four articles. Its most noteworthy stipulations 
were that he should (Art. i, 2) uphold the es- 
tablished constitution ; (Art. 4, 5, 6, 8, 15, 19, 
20, 22, 32) protect the Estates in the enjoyment 
of existing laws and vested rights ; (Art. 7) in- 
volve the kingdom in no alliance without con- 
sent of the Electors ; (Art. 9) not hypothecate 
or part with possessions of the kingdom with- 
out consent of the Electors ; (Art. 1 1) not involve 
the kingdom in war without consent of the 
Estates of the realm or of the Electors ; (Art, 
12) levy no tdix (Retc/isUuer) horn the Estates 
and hold no Imperial Diet without consent of 
the Electors ; (Art. 1 3) appoint as officials of 
the realm only persons German-born ; (Art. 14) 
use only the German and Latin languages in 
affairs of the realm ; (Art. 18) impose no new 
toll (Zo//) and increase no old one without con- 
sent of the Electors; (Art. 21) preserve peace 
and order; (Art. 23) use all the revenues of the 
crown for the common good ; (Art. 24) not re- 
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grant fiefs lapsing to the crown, but hold them 
for the common good ; (Art. 28) not endeavour 
to make the crown hereditary, or otherwise 
hinder the free choice of the Electors ; (Art. 
30) reside as much as possible in the kingdom. 
Classes of Society.— The condition of 
the humbler dwellers in cities was now so much 
ameliorated, and personal slavery had so gen- 
erally given place to serfdom, that the old dis- 
tinctions between different grades of citizens 
and different grades of tillers of the soil were 
to a certain extent obliterated, and society was 
commonly considered as consisting of three 
great classes: nobles, citizens, and peasants. 
The distinction between high nobility and 
lower nobility retained social but lost political 
significance, because Ferdinand II and his suc- 
cessors created from the lower nobility by let- 
ters-patent a great many princes. Graves, and 
barons, who were ranked socially with the high 
nobility, while their political status remained 
unchanged. The kings sought, it is true, to 
grant votes in the Imperial Diet by letters- 
patent, but the Council of Princes steadily and 
successfully resisted the attempted innova- 
tion/ The members of this body and of the 

> See pages 128, 129, and 131. 
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College of Electors, of course, ranked politi- 
cally above social equals that had no voice in 
the Diet, and they ranked so much above 
them that the nobility may be considered as 
consisting of two distinct classes, viz., nobility 
included among the Estates of the realm {reicks- 
stdndischer Adel), and nobility not included 
among the Estates of the realm {nicht-reichs- 
stdndischer Adel). The Imperial Knights were 
conspicuous in the latter class, organizing them- 
selves on a grand scale in three Circles {Ritter- 
kreise): the Swabian, Franconian, and Rhenish 
Circles, which were divided into Cantons, each 
with its captain {Ritterkauptmann), counsellors 
(Rathe), and committee {Ausschuss). The three 
Circles together constituted a great associa- 
tion, sending delegates to a general assembly 
called Correspondenztag held once a year. Feud- 
al military methods passed away, and the Im- 
perial Knights ceased to render service in the 
field as vassals of the king and found them- 
selves compelled to contribute money to the 
royal treasury. Their contributions were called 
love subsidies {subsidia caritativd), as if given 
in token of affection for the king. The Peace 
of Westphalia recognized the Imperial Knights 
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as a component part of the kingdom, and pro- 
vided that they should enjoy their rights and 
privileges, and like religious freedom with the 
rest. 

The King.— Charles V was the last king 
crowned by the Pope, and he was crowned, not 
at Rome, but at Bologna. His successors all 
took the title of Imperator Romanorum ElectuSy 
and that of Rex Romanorum was accordingly 
borne only by the successor-elect to a reigning 
king during the latter's lifetime. Ferdinand I 
was the last king crowned at Aachen ; succeed- 
ing kings were crowned at the place of election, 
which was usually Frankfort. The royal au- 
thority was not only less than ever, but the 
Election-capitulations made it patent how little 
it was. Charles V, to be sure, from the very 
beginning of his reign, violated the conditions 
of his Election-capitulation, becoming more and 
more arbitrary as time went on ; but even he, 
with all his power, was at length brought to 
terms by Maurice of Saxony.* The kings that 
followed were less able to assert themselves, 
whence Election-capitulations gradually be- 
came more comprehensive, and their condi- 
* See the sixth article of the Treaty of Passau. 
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tions were more strictly observed. The at- 
tempts made by Ferdinand II and Ferdinand 
III in the course of the Thirty Years* War to 
crush the independence of the Estates and 
establish the throne on a despotic basis all 
failed, and the Peace of Westphalia consum- 
mated the ruin of the royal authority. It con- 
firmed "all and singular the Electors, Princes, 
and Estates of the Roman Empire in their 
ancient rights, prerogatives, liberty, privileges, 
free exercise of territorial right in ecclesiastical 
as well as in political matters, dominions, re- 
galia, and in the possession of all of these," * and 
effectively assured their independence by the 
following provision : " They shall enjoy without 
contradiction the right to vote in all delibera- 
tions concerning the business of the Empire, 
especially when laws are to be proposed or in- 
terpreted, war is to be declared, contributions 
are to be imposed, soldiers to be levied or 
quartered, new fortifications to be made within 
the dominions of the Estates in the public 
name, or old ones to be strengthened with gar- 
risons, and also when peace (is to be negotiated) 
or leagues are to be made, or other like business 
> Osnabrttck Treaty, VIII, § i ; MUnster Treaty, § 62. 
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is to be done : none of these things, and nothing 
like them, shall hereafter ever be done or per- 
mitted, except by free vote and consent in the 
Diet of all the Estates of the Empire. In par- 
ticular, however, the Estates shall each forever 
have the unrestricted right of making leagues 
with one another and with foreigners for their 
own safety and security, in such wise, neverthe- 
less, that leagues of this kind be not against the 
Emperor and the Empire and its public peace, 
or this treaty particularly, and be made with 
all due regard for the oath by which each is 
bound to the Emperor and the Empire." * 

The rights of sovereignty which the king 
exercised by authority of the Imperial Diet, 
and in conjunction with it, or his Comitial 
^i^ts {Comitialrechte), must henceforth be dis- 
tinguished from those which he exercised with- 
out regard to the Diet, or his so-called Reserved 
Rights {Rescrvatrechte). Some of his Reserved 
Rights were common to territorial lords, and 
some were limited rights — that is to say, de- 
pendent for their exercise upon the consent of 
certain members of the body politic, at least of 
the Electors. His ancient right of granting 

> Osnabrttck Treaty, VIII, § 2 ; MUnster Treaty, § 63. 
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privileges of toll and coinage, for example, was 
now controlled by the Electors. The most 
notable of the exclusive and unlimited Re- 
served Rights were those of — 

{a) Representing the kingdom in dealing 
with foreign nations. 

{b) Vetoing measures submitted by the 
Diets. 

{c) Appointing and regulating the Imperial 
Aulic Council. 

{d) Filling certain seats in the Court of the 
Imperial Chamber. 

{e) Granting the privileges de non evocando 
and de non appellando, 

if) Granting royal fiefs.* 

{g) Granting titles of nobility. 

(//) Conferring University degrees. 

( /) Making promotions in rank. 

Royal fiefs of a lower grade than principali- 
ties were granted through the medium of the 
Imperial Aulic Council. University degrees 
were conferred by the agency of officers styled 
Court Palsgraves {Hofpfalzgrafen). 

But the Election-capitulations bound the king not co 
grant a lapsed fief. See the Electfon-capitulation of Charles 
V, Art. 24, and that of Francis II, Art. XI, §§ 10 and 11. 



Digitized by 



Google 



THE REFORM A TION PERIOD, 1 2/ 

The Princes and the Electors.— The 
Reformation seriously impaired the influence 
of the spiritual Princes of the Empire and 
secularization diminished their number. To be 
sure the Grand Prior of the Order of St. John, 
or Johannitermeister^ at Herdersheim, was made 
a Prince of the Empire in 1546, and the Prior 
of Berchtesgaden (or Berchtolsgaden) was re- 
cognized as such in 1577 ; but no less than ten 
spiritual principalities were secularized in the 
Reformation Period, one in 1526 and nine by 
the Peace of Westphalia. In 1526 Albert, 
Margrave of Brandenburg, then Hochmeister of 
the Teutonic Order, converted its East Prus- 
sian lands into a duchy (the duchy of Prussia) 
for himself, and his office devolved upon the 
Deutschmeister of the Order, who was hence- 
forth known as HocJi- und Deutschmeister. As 
both officers were spiritual Princes of the Em- 
pire, this proceeding lessened the number of 
the latter by one. The Peace of Westphalia 
secularized and ceded to Sweden the archbish- 
opric of Bremen and the bishopric of Verden ; 
to Brandenburg the archbishopric of Magde- 
burg and the bishoprics of Halberstadt, Min- 
den, and Camin ; to Mecklenburg-Schwerin the 
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bishoprics of Schwerin and Ratzeburg ; and to 
Hesse-Cassel the royal abbey of Hersfeld. 

Three German temporal Princes of the Em- 
pire were created after the manner of the pre- 
ceding period, namely : 

1 54 1 circuy Lord of Plauen, with title Burg- 
grave of Meissen. 

1556 circa^ Grave of Mompelgard (henceforth 
entitled Princely Grave of Mompelgard). 

1565, Grave of Aremberg ; made Duke of 
Aremberg, 1664. 

Ferdinand II was profuse in advancements 
of rank and bestowals of title, and introduced 
the practice of making Graves and barons, not 
holding immediately of the crown, Princes of 
the Empire by mere letters-patent. He de- 
signed, and both he and Ferdinand III at- 
tempted to give them, the right of hereditary, 
individual vote {Virilstimme) in the Imperial 
Diet enjoyed by the other Princes of the Em- 
pire ; but the Council of Princes of the Empire 
refused to give such a vote to any that did not 
acquire an immediate royal fief of higher grade 
than an Imperial Knight's fee, and assume like 
duties and responsibilities in the Empire and 
in the Circles of the realm with the actual lay 
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individual voters. In a very few cases it re- 
laxed so far as to give a personal individual 
vote to such princes. The following is a list of 
the German temporal Princes of the Empire 
created by Ferdinand II and Ferdinand III 
during the Reformation Period, who acquired 
an hereditary individual vote in the Council, 
with date of patent prefixed and date of acqui- 
sition of vote affixed : 

1622 — Baron Dietrichstein, 1686. 

1623 — Wild- and Rhinegrave' of Salm, 1654. 

1623 — Baron Eggenberg, 1653. 

1623 — Grave of HohenzoUern (Hechingen), 

1653. 

1623 — Grave of Liechtenstein, 17 19. 

1624 — Baron Lobkowitz, 1653. 

Baron Dietrichstein and the Grave of Liech- 
tenstein were first admitted to a personal indi- 
vidual vote, the former in 1654, the latter in 
1 713. The patents creating Princes of the 
Empire authorized the assumption of no other 
title than that of Prince, and this they uniform- 

' Wildgraves ( Wildgrafen) and Raugraves {Raugrafen) 
were originally royal officers in charge of a wild or rough 
district, whence the titles. The title Rhinegrave {Rheingraf) 
seems like that of Palsgrave of the Rhine to have been more 
fanciful than significant. 
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ly took for their chief title, as Prince of Die- 
trichstein, Prince of Salm, Prince of Eggenberg, 
and the like. Since the title attached not to 
any territory whatever, but only to themselves 
and their heirs, it lapsed with the extinction of 
their houses. 

The struggle for the crown of Bohemia be- 
tween Ferdinand II and the Palsgrave of the 
Rhine, Frederick IV, with which the Thirty 
Years* War began, resulted in the addition of 
one member to the Electoral College, for in 
1623 Ferdinand caused the Electorate to be 
transferred from Frederick to Maximilian, 
Duke of Bavaria. The Peace of Westphalia 
confirmed the same, with all its appurtenant 
^'regalia, offices, prerogatives, insignia^ and 
rights," to him and his children and the entire 
line of male descendants of his father William, 
with reversion to the Palatine line in default of 
heirs male, and created a new Electorate in 
favour of Charles Lewis (eldest son of Fred- 
erick), ** and his heirs and agnates of the entire 
Rudolphine line." ' 

^ Concerning the order of succession in the Palatine or 
Rudolphine line see OsnabrUck Treaty, IV, §§ 5 and 10 ; 
MUnster Treaty, §§ 13 and 18. 
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Diets. — Both Imperial and provincial diets 
were infrequently held, and not a single Im- 
perial Diet was summoned between 1613 and 
1640. The king held a few Court Diets during 
that long interval, consisting either of the 
Electors alone, or of the Electors and such 
other Princes of the Empire as he chose 
to summon. The conditions of membership, 
and the manner of voting in the College of 
Electors and the College of Imperial Cities re- 
mained unchanged. The votes cast in the 
Council of Princes of the Empire were of two 
kinds, individual votes {Virilstimmen) and col- 
lective votes {Curiatstimmeti). Every spiritual 
Prince of the Empire had an individual vote, 
and originally every temporal Prince of the 
Empire had one too, but, as above stated, 
temporal Princes of the Empire created in the 
reign of Ferdinand III and thereafter, were re- 
fused an hereditary individual vote, except upon 
the fulfilment of certain conditions. The col- 
lective votes were very few, only three previous 
to the Diet of 1640. One was cast by the en- 
tire body of the prelates who were not princes, 
and one by each of two great voting bodies into 
which the whole number of Graves and barons 
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was divided. The names of Wetterabian Graves 
and Swabian Graves, respectively given to 
these two voting bodies, very inadequately 
described their membership. A third lay col- 
lective vote, known as that of the Franco- 
nian Graves, was instituted in 1640 in fa- 
vour of certain members who had hitherto 
voted with the Wetterabian Graves. Each 
of the single votes that went to make up 
a collective vote was called a Curiatstimme, 
as well as the collective vote itself. A col- 
lective vote counted for no more than an in- 
dividual vote. The cities long strove in vain 
to have their votes recognized as of equal 
weight with the others, but the two upper Col- 
leges insisted on regarding them as summoned 
for consultation only, until the Peace of West- 
phalia settled the matter by declaring that " a 
decisive vote {votum decisiviini) shall belong to 
the Free Imperial cities not less than to the rest 
of the Estates of the Empire." Generally, but 
not always, the sense of each College was ex- 
pressed by the majority of votes cast. The 
Peace of Westphalia provided that " in reli- 
gious matters and all other business, when the 
Estates cannot be considered one body {corpus)^ 
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as also when the Catholic Estates and those of 
the Augsburg Confession go into two parts 
(in duas partes euntibus\ a mere amicable agree- 
ment shall settle the differences without regard 
to majority of votes." When the " going into 
parts " {itio in partes) took place each College 
deliberated in two bodies, the Corpus Catholico- 
rum and the Corpus Evangelicorum, The king 
no longer attended the Imperial Diets in per- 
son, but sent commissioners instead, and it was 
now the common practice of members of both 
the upper Colleges to send deputies to repre- 
sent them. In 1559 a standing committee of 
Estates of the realm, called the Imperial Depu- 
tation {Reicksdeputation)y was appointed for 
certain purposes,* and the Diet often found it 
convenient to refer matters to this body for 
final action or for report, as the case might be. 
The Judicial System. — The Imperial Diets 
busied themselves not a little with the organiza- 
tion of the Court of the Imperial Chamber, and 
although the last actual Kammergerichtsordnung 
is that of 1555, as stated in the preceding chap- 
ter, this was so much revised piecemeal that it 
was finally thought desirable to supersede it by 
^ See pages 138 and 139. 
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a new one. The Diet of 1598 accordingly 
authorized the preparation of a draught of a 
new Kammergerichtsordnungy and a draught was 
prepared and submitted to the Diet of 161 3, 
but it was not accepted.' Following the ex- 
ample set by the Diet of 1507 the Diets ap- 
pointed Visitors, whose duty it was to have an 
eye to the conduct of afifairs in the Court and 
report the same to the Diet, with suggestions 
of further legislation, if such seemed to them 
advisable. In the course of time a standing 
Board of Visitors was created, but its members 
neglected their duties and recourse was had to 
provisional Boards, until they likewise proved 
inefficient and ceased to be appointed. The 
standing Board was empowered to revise judg- 
ments of the Court and the revisory power 
passed from them to the provisional boards, 
and from these again to the Diet. During the 
Thirty Years' War the Court remained in a 
state of semi-animation, from which it was 
roused by the Peace of Westphalia. The 
Peace commended it to the attention of the 
next ensuing Imperial Diet, raised the number 

* This document is given in Schmauss's Corpus juris publici, 
p. 330 ^^^* 
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of assessors to fifty, and provided that twenty- 
four of them and two of the four Prdsidenten 
should be of the Augsburg Confession, and 
that in the trial of religious and political cases 
to which both Protestants * and Catholics were 
parties one half the assessors should be of the 
one religion and one half of the other. 

The Aulic Council became the Imperial 
Aulic Council in 1559, when Ferdinand I con- 
fined its authority strictly to Imperial business, 
and formally gave it jurisdiction as a high 
court of Empire.'* The first recognition of it 
as such, however, by the Estates of the realm 
is found in the Peace of Westphalia, which 
provided that judicial process in the Council 
should be the same as in the Court of the 
Imperial Chamber, except that its judgments 
should be revised by the process of Supplicatio"iK 
Upon Supplication made to the Emperor he 
was to appoint Counsellors not concerned in 

* That is to say those of the Augsburg Confession. The 
words Protestant and Protestants in the language of the time 
referred only to the Augsburg Confession, and are so used in 
the remainder of this chapter. See in this connection Osna- 
brUck Treaty, VII, § I. 

^ For the Reichshofrathsordnung of 1559 see Johann Chris- 
toph von Uffenbach de consilio caesareo imperir.li aulico^ eius^ 
^ue praerogativiSf ordinationibus et praxi. 
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the rendition of the sentence to reconsider the 
case. They were to be one. half Protestants 
and one half Catholics, but the Emperor was 
authorized to consult in addition the opinion 
of some Electors and Princes of both religions, 
when the case was a very grave one. Appeal 
lay to the Imperial Diet under certain circum- 
stances. The provision made with regard to 
the Imperial Chamber, requiring equality of 
Protestants and Catholics upon the bench, in 
the trial of cases to which persons of both 
religions were parties, was extended to the 
Aulic Council, but in rather ambiguous terms.^ 
The so-called Imperial Hofgericht at Rott- 
weil, an Imperial city situated on the Neckar in 
what is now the kingdom of Wiirtemberg, fig- 
ured somewhat prominently in the Reformation 
Period. It was one of the few older royal 
courts still existing, instituted, according to 
tradition, by Conrad III, and confirmed in its 
authority by Maximilian I, in 1496. In 1572 
Maximilian II set forth its organization, juris- 
dictioh, and process in an elaborate decree," but 
the court was not acceptable to the Estates, 

* See pages 164 and 165. 

* Schmauss, Corpus juris pub lici, p. 281 seq. 
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and the Peace of Westphalia assigned to the 
next ensuing Imperial Diet the duty of consid- 
ering whether it should not be abolished. 

The Peinliche Halsgerichtsordnung of Charles 
V ^ deserves to be mentioned in connection 
with the judicial system, because it prescribed 
a uniform criminal process for all courts in the 
realm having jurisdiction in criminal cases. 
The Ordnung by no means accomplished what 
was expected of it, but it had a certain vogue 
and served in whole, or in part, as a pattern for 
the criminal codes of several of the Estates. 

The Imperial Regency, the Circles, and 
THE Imperial Deputation.— The third article 
of the Election-capitulation of Charles V stipu- 
lated that an Imperial Regency should again be 
instituted, and this was done by the Imperial 
Diet of 1 521. It lasted, however, but ten years, 
and was never revived. The same Diet pre- 
pared a catalogue of the members of the ten 
Circles," and after the Imperial Regency came 
to an end, the Diets made serious efforts to es- 
tablish the Circles on a permanent basis, and 

'* Netu Sammlung der ReichsabschiedCy II, p. 365 seq, 
* Ibid.^ II, p. 211 seq. The Swiss Confederation, already 
practically independent, held aloof. 

• ./ 
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enable them to enforce peace and order within 
their bounds. The Austrian and Burgundian 
Circles, however, never so much as had an organ- 
ization, and only three of the ten, viz., the Fran- 
conian, Rhenish, and Swabian Circles, realized 
at all the end desired. In each organized Circle 
military affairs were entrusted to an officer elect- 
ed by the members of the Circle, and called 
Kreisoberst, while the supreme authority was 
the exclusive privilege of one, two, or three 
particular Princes of the Empire, whose duty it 
was to convene Circle diets {JCreistage\ and 
preside at their sessions. The only official title 
that they had was the awkward one of Circle^ 
convening'prince {Kreisausschreibender Furst\ 
but, as Latin state-papers of the time style 
them Directores, the best English title for them 
is perhaps Director. Many members of the 
respective Circles, beside the Estates of the 
realm, enjoyed the right of voting in the Circle 
diets. Members of these diets were known as 
Circle estates {Kreisstdnde), 

The Imperial Deputation above mentioned 
was created for the purpose of advising and 
acting with the authorities of the Circles, when 
they encountered very serious difficulties in the 
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performance of their duties. As originally in- 
stituted by the Reichsexecutionsordnung oi 1555 
it was not a standing committee, but it was 
made such in 1559. It consisted of the Elect- 
ors and of certain other Estates of the realm, 
and of commissioners on the part of the king. 
The Deputation not only served as committee 
for the Imperial Diet, but sometimes, when the 
Diet was not in session, acted in its stead, thus 
supplying to a certain extent the place of the 
Imperial Regency. It shared the fate of the 
Diet in the reigns of Ferdinand II and Ferdi- 
nand III. The Peace of Westphalia provided 
that half its members should be Catholics and 
half of the Augsburg Confession, and that it 
should be organized for the best interests of the 
realm by the next ensuing Imperial Diet. 

Finance and Police.— In 1521, Charles V 
was contemplating a Rotnan Expedition^ and the 
Imperial Diet of that year voted for the occa- 
sion an Imperial Roll of four thousand horse- 
men and twenty thousand foot-soldiers to be 
paid, the former ten, and the latter four florins 
each, per month.* In 1535, the Diet voted for 

' Two dififerent texts of the Roll will be found in Neue 
Sammlun^der ReichsabschUdfy II, p. 2\(>seq» and p. 221 seq. 
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the siege of Miinster, ,then in possession of the 
Anabaptists, as much money as the pay of a 
like contingent at the same rate would amount 
to in one and a quarter months. Again, the Diet 
of 1541 voted for the campaign against the 
Turks a sum equal to one half the pay of a like 
contingent at the rate of twelve florins to each 
horseman, and four florins to each foot-soldier, 
per month, for the term of three months, or, if 
neccessary, four months. The obvious reason 
for voting money in this way was to utilize 
the Imperial Roll of 1521 in assigning to the 
several Estates of the realm their quotas, and 
the result of so doing .was to establish, as an 
artificial unit in reckoning and voting grants 
of money, the pay for one month of a body 
of four thousand horse and twenty thousand 
foot, at twelve florins for each horseman, and 
four florins for each foot-soldier, per month. 
This unit, amounting to one hundred and 
twenty-eight thousand florins, received the 
name of Roman Month, because it originated 
with the vote of 1521 for the intended Ro- 
man Expedition, All grants of Roman Months 
contained a special clause authorizing the Es- 
tates of the realm to levy their quotas from 
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their subjects. The Reichsexecutionsordnung oi 
1555 empowered the Circle estates to raise 
the money required of them by the Circle 
diets in the same way. The Estates of the 
realm assumed the burden of the Chamber 
Terms as a regular tax in 1 548. 

In 1530, a Reichspolizeiordnung, or Imperial 
Police Ordinance,* was passed by the Imperial 
Diet, which consisted of a series of police regu- 
lations and of directions for their enforcement 
throughout the kingdom. This was the first 
attempt made to establish a general police 
system, though a few police regulations may 
be found among th^ , ReicJisschlusse of former 
years. Several brief supplementary police or- 
dinances were passed by subsequent Diets, and 
a complete and final revision of them all was 
made by the Imperial Deputation in 1577.' 
But the scheme lacked from the beginning the 
elements of success, and the Thirty Years' War 
put an utter end to it. 

The Peace of Westphalia. — The Peace 
of Westphalia consisted of two treaties nego- 
tiated, as its name denotes, in Westphalia, the 

' AV»r ^mmlung der Rncksabschiede, II, p. 332 se^^ 
» JHd., Ill, p. 379 j<f^. 
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one between the Emperor and Sweden at 
Osnabriick, and the other between the Em- 
peror and France at Miinster. It was the in- 
tention of the Emperor to debar the Estates of 
the realm from direct participation in the nego- 
tiations, but his design was frustrated by 
Sweden and France. Both treaties were finally 
signed October 24, 1648, by the plenipoten- 
tiaries of the Emperor, of Sweden, and of 
France, and by the deputies of some of the 
Estates in the name and behalf of all. German 
political and religious affairs occupied a large 
portion of the Osnabriick Treaty, and the 
clauses therein relating to German politics were 
duplicated in the Miinster Treaty. None of 
the clauses in the Osnabriick Treaty relating to 
German religious differences were inserted in 
the Miinster Treaty, but the forty-seventh sec- 
tion of the latter declared them to be as fully 
confirmed " as if inserted word for word.** The 
principal changes wrought in the government 
by the Peace have been already noted, but it 
remains to notice the religious relations estab- 
lished and created by it. As they rested upon 
the basis of the Treaty of Passau and the Re- 
ligious Peace of Augsburg, both of which were 
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expressly ratified and confirmed by the Peace 
of Westphalia, these instruments must be con- 
sidered in this connection. It must be borne 
in min4 that neither' they nor the Peace of 
Westphalia tolerated, or were intended to 
tolerate, all the new sects resulting from the 
Reformation. The Treaty of Passau and the 
Religious Peace of Augsburg, ignoring all divi- 
sions in the Protestant body, mentioned in terms 
only "those of the old religion " and "those of 
the Augsburg Confession," and the seventeenth 
section of the latter provided that " all others 
not belonging to the aforesaid two religions are 
not to be included in this Peace, but wholly 
excluded.'* This clause was doubtless particu- 
larly directed against the Anabaptists. The 
Peace of Westphalia likewise distinguished but 
two religions, though the seventh article of the 
Osnabriick Treaty recognized the Reformed^ 
i. e.y the Calvinists, as members of the Augs- 
burg Confession comprehended with the rest. 
The same article concluded with the provision : 
" But, except the above-named religions, no 
other shall be received and tolerated in the 
Holy Roman Empire.** 
The Treaty of Passau stipulated that an Im- 
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perial Diet should be held within six months 
to settle all religious differences, and that 
meantime Estates of the realm of the Augs- 
burg Confession should not suffer aught by rea- 
son of their religion. It was particularly pro- 
vided that ^he next Diet should somehow 
order the Court of the Imperial Chamber so 
that religious questions might be impartially 
determined by it, and members of the Augs- 
burg Confession not excluded from it. The 
next Diet, held not within six months, as stipu- 
lated, but after two years and six months, 
assembled at Augsburg in February, 1555, and 
passed the Kammergtrichtsordnung^ to which 
reference has already been made, and also the 
series of Reichsschlusse known as the Religious 
Peace of Augsburg. The Ordnung did not 
provide for the impartial determination of re- 
ligious questions, but it did provide that those 
of the Augsburg Confession might be appointed 
members, or Visitors, of the Court. 

The principal provisions of the Religious 
Peace of Augsburg were that the Estates of 
the realm of the old religion and of the Augs- 
burg Confession should not vex one another on 
account of different religious views, but should 
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be unmolested in the enjoyment of their faiths, 
property, and rights ; that, if an ecclesiastic 
should renounce the old religion, he should lose 
his benefices and all their appurtenances ; that 
ecclesiastical property in the hands of Protestant 
Estates, if not originally belonging to persons 
holding immediately of the crown, and not in 
possession of the Catholic clergy at the date 
of the Treaty of Passau, or since, should remain 
in their hands; that ecclesiastical jurisdiction 
over Estates of the Augsburg Confession in 
matters of faith and church, but not in other 
matters, should be suspended ; that the sub- 
jects of an Estate holding different religious 
views from their lord might emigrate, unless 
they were bondmen annexed to the soil ; that 
the Imperial Knights were comprehended in 
the Peace ; that in Imperial cities where both 
religions were observed the inhabitants should 
peaceably continue their observance. The im- 
portant provision depriving of their benefices 
ecclesiastics who renounced the old faith re- 
ceived the name of the Ecclesiastical Reserva- 
tion {reservatum ecclesiasticuni). Although con- 
stituting the eighteenth article of the Peace, it 
was not a part of that document as passed by 
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the Diet. The members could not agree upon 
the course to be pursued in the case of such 
ecclesiastics, but the Catholic members referred 
the matter to the king, who in turn referred it to 
his brother Ferdinand, then acting as regent 
by his appointment, and Ferdinand interpolated 
the article. 

The Peace of Westphalia, iterated the reser- 
vatum ecclesiasticunty determined the holding of 
ecclesiastical property disputed between Cath- 
olics and Protestants by giving it to the party 
in actual possession on the first day of Jan- 
uary of the year 1624, and declared that Es- 
tates of the realm, and territorial lords having 
sovereign powers in their territories had the 
right of dictating what form of religion should 
be used therein {Jus reformandi)\ that, neverthe- 
less, their subjects should enjoy unmolested the 
exercise of either religion, so far as they had 
enjoyed it in 1624 ; that where the Jus refer- 
mandi was exerted, subjects not of the required 
faith might be compelled, and should be per- 
mitted, to emigrate ; that where the Jus refer- 
mandi was not exerted, subjects should enjoy 
unmolested the exercise of their religion ; that 
diocesan right and ecclesiastical jurisdiction 
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of all kinds over Protestant Estates and their 
Protestant subjects should be suspended, and 
limited each to its proper territory, except that 
tithes and certain other rates might be collected 
in Protestant territory, in which the Catholics 
had had ecclesiastical jurisdiction in 1624; 
that Protestant subjects of Catholics, who had 
recognized Catholic ecclesiastical jurisdiction in 
1624, should still be amenable to it, so far as it 
did not conflict with their faith and violate 
their consciences; that Catholic subjects of 
Protestants should be in like manner subject to 
the Protestant consistories, though, if they had 
publicly exercised their religion in 1624, their 
bishops should retain so much of diocesan right 
as they had then peaceably enjoyed ; that in 
Imperial cities, where both religions were 
exercised, the bishops should have no au- 
thority over the Protestants, and only such 
authority over the Catholics as they had had 
in 1624; that if a Lutheran should succeed a 
Calvinist, or a Calvinist should succeed a , 
Lutheran, in authority over a territory, the rela- 
tions then existing between Lutherans and 
Reformed in such territory should be main- 
tained. 
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VII. 
THE PERIOD OF DISINTEGRATION. 

From the Peace of Westphalia (.648) to the Declaration of 
War against France (1793). 

Territorial Government and the Im- 
PERIAL Cities. — After the Peace of Westphalia 
the kingdom was nothing more nor less than 
a federation of sovereign and quasi-sovereign 
states, for the Peace confirmed the authority 
of the Estates of the realm within their own 
territories, assured them control of the general 
government, and permitted them to make 
leagues with one another and with foreign 
powers.* Full play was thus given to the con- 
flicting interests of the Estates, and the bonds 
which held them together were subjected to 
greater strain than ever. But these bonds 
were none of the strongest, and consequently 

* The proviso ** that leagues of this kind be not against 
the Emperor and the Empire and its public peace " was so 
utterly disregarded that it need scarcely be mentioned. 
148 
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quickly relaxed, and they relaxed to such a 
degree that the kingdom was thoroughly dis- 
integrated and ripe for dissolution when the 
shock of the French Revolution came and the 
resulting war with France. 

The Princes of the Empire magnified their 
sovereignty at the expense of their subjects in 
a more or less despotic manner. Some of them 
dispensed with provincial diets altogether, and 
most of those that continued to hold them 
simply did so to bid them hear and obey their 
behests. Wherever the provincial estates were 
not assembled, or were assembled and not con- 
sulted, salaried counsellors did the actual de- 
liberative and legislative work of territorial 
government. In Bavaria and Prussia they did 
some very thorough work in the way of codifi- 
cation, as witness the Codex Maximilianeus 
Bavaricus, published 1751-1756, and the All- 
gemeines Landrecht fiir die preussichen Staaten, 
As for the territorial judicial system, some of 
the princes had' already in the Reformation 
Period established high courts for their terri- 
tories, organized after the plan of the Court of 
the Imperial Chamber, or the Imperial Aulic 
Council, and others now followed their example. 
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It was the governing power, however, rather 
than the details of government, that interested 
the sovereign princes one and all, whence the 
chief object of their solicitude was to strengthen 
that power and preserve it intact to their re- 
spective houses. Accordingly, unless the order 
of succession in their families was already es- 
tablished to their liking, they proceeded to 
regulate it by means of family compacts, 
adopting usually succession by primogeniture. 
So numerous were these compacts that they 
constituted a very considerable body of law.* 

The power and influence of the Imperial 
Cities were seriously impaired, for, first, their 
commerce had been declining from the sixteenth 
century*; secondly, some of them had met 
with irreparable disaster in the Thirty Years* 
War; and, thirdly, the provincial capitals of 
certain sovereign princes, and other provincial 
cities, possessing special attractions of one sort 
or another, now prospered more than they. 
Moreover, their number was diminished, for 

^ See Putter's Litteratur des Teutschen Staatsrechts^ III, pp. 
743 and 744, and Otto Stobbe's Geschichte der Deutschen 
Rechtsquellen Zweite Abtheilung^ An hang, 

' In 1630 the Hanseatic League was reduced to the three 
cities of Labeck, Hamburg, and Bremen. 
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some of them lost their independence, and came 
into the hands of German princes, or foreign 
powers. 

The General Government.— The Electors 
continued to vote the crown to the house of 
Hapsburg until the male line came to an end 
with Charles VI, in 1740. For his successor 
they chose Charles Albert, Elector of Bavaria, 
who reigned as 'Charles VII, and at hisdeath 
they elected Francis of Lorraine, the husband 
of Maria Theresa, daughter of Charles VI. 
The crown then became again practically hered- 
itary, for the Electors voted it to the two eldest 
sons and the grandson of this royal pair, in the 
order of Austrian succession by primogeniture. 
The grandson, Francis II, was the last King of 
Germany. Beginning with the year 1653, the 
Archbishop of Cologne ceased to enjoy the ex- 
clusive right of crowning the king. In that 
year Ferdinand, son of Ferdinand III, was 
elected King of the Romans at Ratisbon, and 
the Archbishop of Mentz crowned him then 
and there. In response to the indignant pro- 
tests of the Archbishop of Cologne, he declared 
that the right of coronation had only been 
given to the latter by the Golden Bull, in 1356, 
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because then the ceremony always took place 
at Aachen, which belonged to the diocese of 
Cologne, and that it did not hold good in any 
other diocese. The matter was amicably set- 
tled between them in 1657, when.it was agreed 
that at coronations within the limits of their 
dioceses, the one in whose diocese the cere- 
mony took place should crown the king, and 
that at coronations outside those limits they 
should officiate alternately.' 

The kings conferred dignities and titles freely, 
and several German Princes of the Empire of 
their creation succeeded in fulfilling the required 
conditions and obtaining hereditary Virilstim- 
men in the Imperial Diet. JThe following is a 
list of them, with date of creation prefixed and 
date of acquisition of vote affixed : 
1650 — Grave of Nassau-Hadamar. 1654. 
1650 — Grave of East Friesland. 1667. 
. 1652 — Grave of Nassau-Dillenburg. 1654. 
1653 — Grave of Auersberg. 1664. 
1664 — Grave of Fiirstenberg (Head of the Heil- 

igenberg branch). 1667. 
1670 — Grave of Schwarzenberg. 1674. 
x686 — Grave of Thurn und Taxis. 1754. 

J Sclunauss, Corpus yuris Puhlici^ p. 1028 seq. 
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1697 — Grave of Schwarzburg-Sondershausen. 

1754. 
1 710 — Grave of Schwarzburg-Rudolstadt. 1754. 
The Prince of Auersberg was first admitted 
to a personal Virilstimme (1654). The royal 
fief, by virtue of which the Prince of Thum und 
Taxis acquired his vote, was an extraordinary 
one, being nothing more nor less than the 
office of Imperial Postmaster-General, which 
King Matthias, by a great stretch of his pre- 
rogative, had declared a fief of the crown in 
favour of Lamoral, Baron of Taxis, and his 
heirs male, in 161 5. The case of the two princes 
of the house of Schwarzburg was likewise pe- 
culiar, in that they received but one Virilstimme 
between them. All of the above-named, like 
others, whose princely rank dated from this 
period, were made princes by letters-patent, 
and assumed the title of Prince for their chief 
title. Neither their title of Prince, nor their 
votes in the Diet, were attached to any terri- 
tory whatsoever, nevertheless, at the death of 
the last Prince of East Friesland (1744), his 
title and vote were both suffered to pass with 
his territory to the King of Prussia. So great 
was the number of temporal princes created in 
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and after the seventeenth century, and so essen- 
tial was the difference between their dignity 
and that of the bearers of elder princely titles, 
that old temporal princes were distinguished 
from new temporal princes, and held in greater 
consideration. Those whose princely rank had 
its origin later than 1582 ' constituted the' new 
princes. 

Certain important changes took place in the 
Electoral College. King Leopold I undertook 
to restore the lapsed Bohemian Electorate and 
to create a new Electorate in favor of Ernest 
Augustus, head of the younger branch of the 
house of Brunswick-Luneburg, which had ren- 
dered the house of Austria some valuable ser- 
vices, and was expected to render more. In 
1692, in defiance of the opposition of three of 
the Electors and a great majority of the other 
princes, he invested Ernest Augustus with the 
dignity of Elector, but, as all efforts to over- 
come the opposition failed, the investiture 
accomplished nothing. In 1698 Ernest Augus- 
tus died, and Leopold then invested his eldest 
son and successor, George Lewis, with the new 

^ The use of this particular date as the line of demarcation 
was doubtless due to facts stated below on pages 156-158. 
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Electorate, but, although all the Electors now 
acquiesced, the other princes were more violent 
in their opposition than ever. In 1705 Leo- 
pold died, and his successor, Joseph II, took 
the matter in hand. He finally, in 1708, in- 
duced the Diet to restore the Bohemian Elec- 
torate, and to ratify the new Electorate to 
George Lewis and his heirs.' The number of 
Electors would now have been nine, but for 
the fact that Maximilian Emanuel, Elector of 
Bavaria, had been outlawed in 1706, and de- 
prived of his Electorate and its appurtenant 
offices, which had been transferred to the Elect- 
or of the Palatine line. The latter thus be- 
came Archsteward, and his own court-office of 
Archtreasurer became vacant. This office was 
a new one, having been created in 1749 for the 
benefit of the Electors of the Palatine line.' It 
was given to the new Elector of Brunswick- 
Luneburg in 1 710, but he did not enjoy it 
long, for in 17 14 the Peace of Baden resjtored 
Maximilian to his electoral dignity and privi- 
leges, and the Elector Palatine resumed the 

^ Neue Sammlung der Reicksabschiede ^ IV, pp. 226-231. 
' The office of Imperial Hereditary Treasurer was given to 
the Grave of Sinzendorf in 1653. 
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Archtreasurership. No further change occurred 
in^the Electoral College until 1777, when the 
Bavarian male line ended with the death of the 
Elector, Maximilian Joseph, and Charles Theo- 
dore, Elector Palatine, succeeded him, in ac- 
cordance with the terms of the Peace of West- 
phalia. The Archtreasurership thereupon came 
finally to the Elector of Brunswick-Luneburg. 

No mention was made in the Peace of West- 
phalia of the right of regency, formerly belong- 
ing to the Palsgrave of the Rhine, and it was 
long and vigorously disputed between the 
Elector of Bavaria and the Elector Palatine. 
At length, in 1724, they agreed to exercise it 
jointly, so that upon the death of Charles VI, 
in 1742, they acted together as joint regents. 
But after the death of Charles VII, in 1745, 
they made a new compact, which provided 
that they should share the right by exercising 
it alternately, and seven years later this arrange- 
ment was ratified by the other Estates of the 
realm and by the king.' 

As long as votes were not counted in the 
Council of Princes of the Empire, and the sense 
of that body was determined by preponderance 

^ Schmauss, Corpus Juris Publici^ pp. 1345-1366. 
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of influence, and not by majority of votes, one 
vote sufficed any prince, because it carried 
with it weight proportionate to his influence. 
Accordingly, as a rule, each reigning prince 
had one vote, and this vote lapsed, if his do- 
minions passed to another prince. It multi- 
plied, however, and became several votes, if, 
by the law of succession established in his 
family, more than one son succeeded to the in- 
heritance, because each son had a separate 
vote. But the institution of Curiatstimmen 
for members not princes, and the practice of 
determining the sense of the Council by ma- 
jority of votes, made it manifestly for the inter- 
est of each prince to secure for himself as many 
Virilstimmen as possible, and to prevent the 
multiplication of Virilstimmen by his fellow- 
princes, and thus probably wrought the great 
change which took place in the principles regu- 
lating the Virilstimmen of the old princes. Be 
this as it may, each of their Virilstimmen be- 
came somehow attached to a particular princi- 
pality and passed with it, whence a single 
prince might have several votes, or a single 
vote might be shared by several princes. In 
order to determine what principalities should 
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carry with them a Virilstimme reference seems 
to have been usually made, both in the Refor- 
mation Period and afterward, to the member- 
ship of the Council of Princes -in 1582, which 
had been uncommonly well attended. At all 
events, most of the Virilstimmen of 1582 
survived, vested in princes who succeeded in 
one way or another to the dominions of those 
who enjoyed them in 1582/ The votes belong- 
ing to the archbishoprics of Bremen and Mag- 
deburg, the bishoprics of Verden, Halberstadt, 
Minden, Camin, Schwerin, and Ratzeburg, and 
the royal abbey of Hersfeld, secularized by the 
Peace of Westphalia, passed with their terri- 
tories, and became secular Virilstimmen, In 
1653 a second vote was given to the prelates 
not princes, and henceforth part of them cast 
a Curiatstimme under the name of Swabian 
Prelates^ and the rest cast a Curiatstimme under 
the name of Rhenish Prelates, A new secular 
Curiatstimme was created in the same year in 
favour of the Graves and barons, and called the 
Curiatstimme of Westphalian Graves. Accord- 
ing to the Election-capitulations, beginning 
with that of Ferdinand, son of Ferdinand III, 

' See Appendix. 
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elected and crowned King of the Romans in 
1653, no prince, Grave, or baron not holding 
immediately of the Empire was qualified to 
vote in the Diet. Nevertheless there were 
always a few voters in the Council of Princes, 
who held nothing immediately of the Empire. 
They were known as Personalists {JPerson- 
alisten). 

By the terms of the Peace of Westphalia, a 
Diet was to be held six months after the Peace 
was signed, but none was held until 1653. The 
members assembled at Ratisbon in June of 
that year, and prolonged their deliberations 
far into the following year. They declared the 
Peace to be a fundamental law of the realm ; 
ratified the measures that had been taken to 
carry out its provisions ; organized the Court 
of the imperial Chamber with fifty assessors 
on the basis of the Peace ; and added enough 
members to the Imperial Deputation to make 
its Protestant and Catholic membership numeri- 
cally equal. But they took no action concern- 
ing the Imperial Hofgericht at Rottweil, which 
continued in existence until 1802, and they 
shifted upon the next succeeding Diet the 
duty of preparing a standing Election-capitula- 



Digitized by 



Google 



l6o THE CERMANTC COl^STITtJTtOM, 

tion. The Recess of this Diet ' was known as 
the Last Imperial Recess, because it sa hap- 
pened that the next Diet, which assembled at 
Ratisbon, in 1663, continued its sessions there 
indefinitely, and finally became permanent. It 
was called the " Perpetual Imperial Diet." Af- 
ter the change from occasional Diets to the 
" perpetual** Imperial Diet the Estates wholly 
ceased to attend in person, and empowered 
themselves, by Reichsschluss^ to defray the ex- 
pense of deputies by taxing their subjects.' 
No system of representation was established, 
however, and several individuals might repre- 
sent one Estate, or a single individual might 
represent several Estates. The deputies were 
styled Reichstagsgesandten^ being in fact, as 
the term indicates, envoys^ and so jealous were 
they of their dignity as such that they were 
often at variance. They durst not commit 
themselves upon any question before the Diet 
without instructions from their principals, so 
that business was conducted with the greatest 

* Neue Sammlung der Reichsabschiede, III, p. 640 seq, 
' See Ibid,^ IV, pp. 34 and 80. It should be remarked that 
by the terms of the Reichsschluss the expense of delegates 
to Imperial Deputation* — ^ Circle diets might be defrayed in 
like manner. 
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difficulty and with inconceivable slowness, but 
the inconvenience of the Diet's awkward busi- 
ness methods was felt less and less as time 
went on, because the more disintegrated the 
kingdom became the less the Diet had to do. 
The king was represented at the Diet by a 
commission, consisting of two commissioners, 
the Principalcpmmissar and the Concommissar. 
The former was a man of princely rank, who 
only attended on state occasions. His place 
was supplied at other times by the ConcommiS" 
sar. Propositions from the king were usually 
communicated to the Diet through the Com- 
mission, when they were presented in formal 
documents called Decrees of the Commission 
(Commissions-Deer ete)\ but sometimes they were 
communicated djrectly, in the form of so-called 
Court-Decrees {Hof-Deerete). It devolved upon 
the Archbishop of Mentz, Archchancellor of 
the realm, to order the conduct of affairs in the 
Diet, but, as he never attended in person, he 
appointed certain envoys (ReichsdirectoriaU 
gesandten) for this especial duty. The two upper 
Colleges took the initiative. The original pas- 
sage of a measure by either one was called 
Relatiofiy and concurrent action on the part of 
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the other was called Correlation, After Correla- 
tion the measure was submitted to the College 
of Imperial Cities, and, if it met their approval, 
became a Reichsgutachten^ which the assent of 
the king made a Reichsschluss, When the Im- 
perial Diet became ** perpetual,** the king had 
no further need of Court Diets, and the Im- 
perial Diet itself had no further need of the 
Imperial Deputation. If occasion required, an 
Extraordinary Imperial Deputation was created 
by Reichsschluss, 

A draught of a standing Election-capitula- 
tion was prepared in 1664, and at length, in 
1 67 1, was reduced to a form acceptable to both 
the Electors and the Council of Princes. But 
the acceptability of the form amounted to no- 
thing, because the Electors asserted the right 
to make such additions as they chose, and so 
the matter dragged along until the interregnum 
following the death of Joseph I, in 171 1. The 
Electors then modified their claim somewhat, 
and the two upper Colleges agreed upon a 
final draught,* the last article of which clearly 
recognized and vaguely limited the right as- 
serted by the Electors. This was the end of 

1 Nfue Sammlung der RHcksabsekiede^ IV, p. 233 seq. 
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the whole matter, for the College of Imperial 
Cities, whose suggestions * had been disregard- 
ed in the preparation of the instrument, never 
accepted it. It had its uses, notwithstanding, 
for it served as the groundwork of subsequent 
Election -capitulations. At the Election of 
Charles VII, and at subsequent Elections, the 
Electors supplemented the Election-capitula- 
tion by suggestions to the king, made in the 
form of written propositions termed Collegial- 
schreiben? 

The usefulness and dignity of the Court of 
the Imperial Chamber rapidly declined, owing 
to the apathy of the Estates of the realm in its 
regard. It was impossible to collect Chamber 
Terms large enough to provide it with fifty 
assessors, and their number steadily diminished. 
The Court was wholly unable* to cope with the 
business that came before it, and hundreds of 
cases submitted to it were never heard. The 
Last Imperial Recess had contemplated sys- 
tematic visitation of the Imperial Chamber, but 
the scheme was never put into practice, and its 

' Netu Sammlung der ReichsabschieeU^ IV, p. 252 seq. 
^ The Collegialschreiben addressed to Francis I and Leo- 
pold II are given in Schmauss's Corpus Juris Publici, 
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condition lapsed from bad to worse, until a 
quarrel among its few remaining members put 
an end to its sessions in 1704. In the same 
year an Extraordinary Board of Visitors was 
appointed by ReichsschlusSy but it did not begin 
its labours until 1707, or end them until 1 71 3. 
Meantime the Court resumed its sessions (171 1) 
with six assessors, all that then survived. The 
Board of Visitors recommended, among other 
things, that the number of assessors should be 
reduced to twenty-five, and this was done by 
Reichsschluss in 1720, but, as their salary was 
doubled at the same time, it required no less 
money to support them than before. The 
number of assessors actually maintained in 
office now rose to seventeen, and yet the use- 
fulness of the Court was not proportionally 
increased. Its abuses and incompetence led to 
the appointment of another Extraordinary 
Board of Visitors in 1767, and the result was 
that eight additional assessors were installed 
(1782), and some abuses were partially remedied. 
In 1654 King Ferdinand III published a 
Reichshofrathsordniing^ the last of its kind, by 
which the Imperial Aulic Council was re-organ- 

* Appendix to the Neue Satnmlung der Reichsabschiede^ p. 
44 seq. 
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ized. Advantage was taken of the fact that 
the Peace of Westphalia did not, in so many 
words, guarantee to the Protestants numerical 
equality with the Catholics on the bench of 
the Council, and the Ordnung only required 
that six of the eighteen members should be of 
the Augsburg Confession. It* was therefore 
necessary, in cases to which both Protestants 
and Catholics were parties, to allow the unani- 
mous opinion of the Protestant members to 
carry with it as much weight as the opinion of 
all the rest. When these opinions differed, 
appeal lay to the Imperial Diet, if any one of 
the parties was an Estate of the realm or an 
Imperial Knight. Abuses were rife in the 
Aulic Council, and, like the Imperial Chamber, 
it was wofully behindhand in its business. 

The military and financial systems of the 
kingdom, if systems they can be called, were 
cumbrous and inadequate. The kingdom did 
not, like some of its Estates, institute a standing 
army, and troops were only voted by the Diet 
as they were needed. In 168 1, owing to the 
hostile attitude of France and Hungary, an 
army of twelve thousand horse and twenty- 
eight thousand foot was voted, and this num- 
ber of troops was henceforth regarded as the 
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unitary Imperial Army, so that the larger 
bodies of troops afterwards voted were simply 
multiples of the army of i68l. The Reichs- 
schluss of 1681 * assigned to each of the ten 
Circles its contingent, leaving it to apportion 
the same among the Circle estates. The com- 
mander-in-chief of the entire army was ap- 
pointed by the king and Diet. The Circles 
were expected to provide in every, way for 
their contingents, and all the expenses of a 
campaign were imposed upon them and appor- 
tioned by them among their estates. After 
the number of assessors of the Imperial Cham- 
ber was reduced from fifty to twenty-five, the 
sums required of the several Estates of the 
realm on account of the Chamber Terms 
were specified in a so-called UsuahnatrikeL 
The latest Usualmatrikel is that of the year 
1776. Money needed for other purposes 
was voted in the form of Roman Months, as 
heretofore, but the Estates had been allowed so 
many abatements from their quotas since this 
method was instituted, that, by the middle of 
the eighteenth century, the Roman Month re- 
presented less than half its original value. 

' Schmauss, Corpus Juris Publici^ p. 1095 seq^ 
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VIII. 
THE PERIOD OF DISSOLUTION. 

From the Declaration of War against France (1793) to the 
Abdication of Francis II (1806). 

The fact that three prominent German 
Princes of the Empire were in hereditary pos- 
session of foreign thrones had hastened the 
disintegration of the kingdom, and now has- 
tened its dissolution. These three princes were 
the head of the Austrian house of Hapsburg, 
(in other words, the Emperor), King of Hungary 
and Bohemia from the reign of Ferdinand I ; 
the Elector of Brandenburg, King in Prussia 
since 1701 ; and the Elector of Brunswick- 
Luneburg, King of England since 1714/ It 

* On the other hand, the sovereigns of Denmark and Sweden 
had been made Princes of the Empire, the former in 1474 
(see page 95), and the latter in 1648 (by the Peace of 
Westphalia). Their connection with the kingdom was neces- 
sarily baneful. One other Prince of the Empire beside those 
mentioned in the text came into hereditary possession of a 
foreign throne, namely, the Duke of Savoy, created King of 
Sardinia in 1720 ; but Savoy lay wholly without the limits of 

167 
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was impossible for them to gratify their royal 
ambitions and have consideration for fel- 
low-members of the realm at the same time, 
and the mutual jealousy of Austria and Prussia, 
after the exploits of Frederick the Great had 
raised the latter to the point of rivalry with 
the former, was especially detrimental to the 
kingdom during the long struggle with France. 
The levy of a triple Imperial Army, that is to 
say of an army thrice as great as the unitary 
army of 1681, was authorized hy Reicksschiuss 
at the close of the year 1792, but the kingdom 
did not actually enter the First Coalition against 
France and declare war until the spring of 1793. 
The Coalition, from which so much had been 
expected, met with reverses, and at the expira- 
tion of the year 1794 all the territories of the 
Empire on the left bank of the Rhine, except 
Mentz and Luxemburg, were in the hands of 
the French. The King of Prussia accordingly 
abandoned the cause, and sought to protect his 
interests by making his peace with France. In 
the triple capacity of King of Prussia, Elector 

Germany, and the kings of Sardinia took so little interest in 
German affairs that they ceased even to send an envoy to the 
Diet. 
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of Brandenburg, and " Co-estate of the Ger- 
manic Empire,*' he concluded a treaty with the 
French Republic at Basle, April 5, 1795,* the 
principal stipulations of which were : (Art. 5) 
that the French Republic should still continue 
to occupy the territory of the King of Prussia 
on the left bank of the Rhine, then in its pos- 
session, and that definitive arrangement concern- 
ing it should await general peace between the 
** Germanic Empire *' and France ; and (Art. 7) 
that both parties should take measures to 
divert the war from all the North of Germany. 
A supplementary treaty, signed at the same 
place, on the following seventeenth day of May,' 
carried out the provision of Article 7 by neu- 
tralizing a large part of Northern Germany 
east of the Rhine, but the line of demarcation 
which it established was modified by subse- 
quent events and conventions. Most of the 
Estates of the realm not so neutralized, except- 
ing Austria, withdrew from the war in the 
course of the years 1795 and I796, and some of 
them negotiated with France. 

' Martens' Recueil des principaux Traitds (2nde edition), 
VI, p. 45 seq. 

• Ibid,^ VI, p. 52 seq. 
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An ill-boding secret convention* and two 
portentous treaties ' were made with France in 
August, 1796, by the King of Prussia, the Duke 
of Wiirtemberg and the Margrave of Baden, 
respectively. A sentence in the first article of 
the convention was particularly significant. It 
ran thus : " His Prussian Majesty, in order to 
give the French Republic proof of his friendly 
sentiments, declares that when the cession of 
the left bank of the Rhine shall be in question 
He will not oppose it, and as then, in order to 
indemnify the temporal princes, who will lose 
by this arrangement, the principle of seculari- 
zation will necessarily have to be applied. His 
Majesty consents to accept the said principle." 
The convention bespoke secularizations in 
favour of Prussia, the house of Hesse, and the 
Prince of Orange, and the dignity of Elector 
for the latter and the Landgrave of Hesse- 
Cassel. The two treaties openly ceded to the 
French Republic all the territories of the Duke 
of Wiirtemberg and Margrave of Baden lying 
on the left bank of the Rhine, and secretly as- 
sented to cession of all the territories of thfe 

* Martens* Recueil des principaux Trait is ^ VI, p. 59 seq. 
« IHd., VI, pp. 267-272 and pp. 276-285. 
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Empire which were there situated, and to secu- 
larizations by way of indemnity. About seven 
months after Prussia, Wiirtemberg, and Baden 
had thus testified their willingness to sacrifice 
the spiritual members of the kingdom, Bona- 
parte began the campaign north of the Alps, 
which brought Austria to terms, and October 
17, 1797, Francis II made a treaty with the 
French Republic at Campo Formio.* The 
Empire was in no sense a party to the treaty, 
though the twentieth published article provid- 
ed that one month thereafter, or sooner, if 
possible, the Empire and the Republic should 
send plenipotentiaries to Rastadt to make 
peace between them. Several of the secret 
articles concerned the Empire, but by far the 
most important of them were the first and the 
twelfth. In the first Francis consented that 
the French Republic should extend its limits 
so as to take in all the left bank of the Rhine, 
except a small strip including the cities of 
Bonn and Cologne ; and agreed to use his in- 
fluence to obtain this increase of territory for 
France when peace should be negotiated be- 
tween the Republic and the Empire. The 
* Martens' Recueil des principatix Traitds, VI, pp. 420-430. 
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twelfth article contained the following provi- 
sion : " His Majesty the Emperor, King of 
Hungary and Bohemia, and the French Re- 
public shall together use their good offices at 
the time of the negotiation of peace by the 
Germanic Empire, to the end that the different 
princes and Estates of the Empire, that shall 
incur loss of territory and of rights in conse- 
quence of the stipulations of the present treaty 
of peace, or by virtue of the treaty to be con- 
cluded with the Germanic Empire . . . 
shall obtain suitable indemnities in Germany, 
which shall be adjusted by common accord 
with the French Republic." The vagueness of 
these last phrases augured ill for weak members 
of the Empire, whether spiritual or temporal. 
The Congress of Rastadt was opened Decem- 
ber 9, 1797. The cause of the Empire had 
been entrusted to an Imperial Deputation, and 
each member of the Deputation sent one or 
more delegates to the Congress, who consti- 
tuted the plenipotentiaries on the part of Ger- 
many. The course of the negotiations was 
from the first favorable to the French, but 
nothing came of them, for in April, 1799, the 
Congress was broken up by the renewal ..of 



Digitized by 



Google 



THE PEklOD OP DISSOLUTION, 1 73 

hostilities between Austria and France, conse- 
quent upon the formation of the Second 
Coalition. 

The War of the Second Coalition ended, so 
far as Austria was concerned, in December, 
1800, and February 9, 1801, Francis II con- 
cluded the Treaty of Luneville * with the First 
Consul of the French Republic, in which he 
stipulated for the *^* Germanic Empire," as well 
as for himself. He had no authority whatever 
to treat for the Empire, and only did so be- 
cause Bonaparte refused him peace on other 
terms. The Emperor communicated the treaty 
to the Diet by Commissions-Deer et bearing date 
February 2 1st, and it was promptly ratified by 
Reichssckluss. The articles vitally affecting the 
" Germanic Empire ** were the fifth, sixth, and 
seventh. The fifth abandoned to the French 
** the grand-duchy of Tuscany and the part of 
the island of Elba belonging to it," and pro- 
vided that the Grand-duke * should receive ** in 
Germany full and entire indemnification for his 
Italian territories " ; and the sixth ceded to the 
French Republic "all the territories and do- 

* Marten's Recueil des principaux Traiits^ VII, p. 296 seq, 

• Ferdinand, eldest brother of the Emperor. 
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mains belonging to the Germanic Empire situ- 
ated on the left bank of the Rhine." The 
seventh article read as follows : " And whereas 
in consequence of the cession, which the Em- 
pire makes to the French Republic, sundry in- 
dividual princes and Estates of the Empire are 
dispossessed in whole or in part, while it be- 
hoves the whole Germanic Empire to beajr 
the losses resulting from the stipulations of the 
present treaty, His Majesty, the Emperor and 
King, both in his own name and in the name of 
the Germanic Empire, agrees with the French 
Republic that, in conformity with the prin- 
ciples formally established at the Congress of 
Rastadt, the Empire shall be bound to give 
compensation to the hereditary princes, who 
are dispossessed on the left bank of the Rhine, 
the same to be provided out of the body of the 
said Empire in accordance with arrangements, 
which shall hereafter be made on this basis." 

The treaty of Luneville had been ratified 
nearly eight months before the Emperor and 
the Diet fully agreed how to proceed in order 
to carry out the provisions of its fifth and 
seventh articles. A Reichsschluss at length 
placed the whole matter in the hands of an Im- 
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perial Deputation consisting of eight members, 
the Archbishop of Mentz, the King of Bohemia, 
the Elector of Saxony, and the Elector of Bran- 
denburg, from the College of Electors; and 
the Duke of Bavaria, the Duke of WCirtem- 
berg, the Landgrave of Hesse-Cassel, and the 
Hoch' und Deutschmeister of the Teutonic Order, 
from the Council of Princes of the Empire. 
They were instructed to concert a scheme with 
France, to be submitted to the Emperor and 
the Diet. More than eight months elapsed 
before the Deputation was invited to begin its 
labours, and it was not until August 24, 1802, 
that its delegates were formally assembled at 
Ratisbon. Their long session was then opened 
by a Commissioner from the Emperor, who re- 
mained on the ground as his representative, 
and took an active, though indirect, part in the 
proceedings. France and Russia had agreed 
between themselves, under pretence of me- 
diation, to direct the course of the delibera- 
tions, and they had little difficulty in so doing. 
Their envoys were in constant attendance at 
Ratisbon, communicating to the Deputation the 
plans of their principals and manoeuvring for 
their adoption. The deliberations ended Feb- 
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ruary 25, 1803, and resulted in an elaborate 
Reichsdeputationshauptschluss of eighty-nine ar- 
ticles.* All the articles were accepted by the 
Diet, but the Emperor refused his assent to a 
clause in Article I relating to the Austrian in- 
demnification, and to the whole of Article 32, 
which greatly increased the number of Viril- 
stimmen in the Council of Princes, and gave the 
Protestants an overwhelming majority of votes. 
Such were the intrigues that preceded the 
assembling of the Deputation, and such the 
influence brought to bear upon it when as- 
sembled, that it was compelled to effect much 
greater changes in the constitution than the 
provisions of the Treaty of Luneville neces- 
sitated. The only spiritual members of the 
Empire that received any consideration in the 
Reictisdeputationshauptschluss were the Arch- 
bishop of Mentz, the Hoch- und Deutschmeister 
of the Teutonic Order, and the Grand Prior of 
the Order of St. John. The two latter were more 
than compensated for whatever losses they had 
sustained in consequence of the cession of the 

^ Martens' RecuHl des prifiHpaux Traitis^VW^ p. 443 seq,; 
Oertel's ' Staatsgrundgesetze des deutschen Retches^ p. 57I 
seq. 
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left bank of the Rhine to France. The Arch- 
bishop of Mentz received only partial compensa- 
tion, but he retained his dignity of Elector and 
Archchancellor. All the other spiritual princes 
and Estates ceased to have any political exist- 
ence whatever, for such of their territories as 
had not been ceded to France were distributed 
to temporal princes and Estates, to the Arch- 
chancellor, and to the late Grand-duke of Tus- 
cany. The fate of the Imperial Cities was 
similar, and their number was reduced to six. 
Those spared, viz. : Augsburg, Liibeck, Nurem- 
berg, Frankfort, Bremen, and Hamburg, consti- 
tuted the College of Imperial Cities of the 
Diet. As Francis II refused assent to the 
thirty-second article of the Reichsdeputations- 
hauptschluss reorganizing the College of Princes 
of the Empire, the changes which took place in 
the membership and votes of that body were 
simply such as naturally resulted from the 
other articles, and from the cession of the left 
bank of the Rhine to France. Thus both spir- 
itual Curiatstimmen lapsed, nine spiritual and 
seven temporal Virilstimmen^ which had apper- 
tained to territories west of the Rhine, disap- 
peared, and the Virilstumnen appertaining to 
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secularized principalities passed with them, and 
were transformed from spiritual to temporal 
votes. Three spiritual votes only survived, 
the vote of the Bishop of Regensburg trans- 
ferred to the Archchancellor, that of the Hoch- 
und Deutschmeister of the Teutonic Order, and 
that of the Grand Prior of the Order of St. 
John. The College cf Electors lost two mem- 
bers, the Archbishop of Treves and the Arch- 
bishop of Cologne ; and gained four members, 
the Elector of Salzburg, (otherwise the late 
Grand-duke of Tuscany, in whose favour Salz- 
burg was secularized), the Margrave of Baden, 
the Duke of Wiirtemberg, and the Landgrave 
of Hesse-Cassel. The unlimited privilege de 
non appellando was declar-ed to appertain to all 
the Electors for all their possessions, and was 
conferred upon the Landgrave of Hesse-Darm- 
stadt and the whole house of Nassau for 
their possessions old and new. The Imperial 
Knights, who had not been mentioned at all in 
the Treaty of Luneville, were barely mentioned 
in the ReichsdeputationsJiauptschluss. Article 28 
provided in general terms that such of them as 
were entitled to indemnification might share 
in whatever was left after the special in- 
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demnities accorded in the other articles were 
adjusted. 

The Treaty of Pressburg,' which terminated 
Austria's disastrous connection with the Third 
Coalition against France, gave another shock to 
the constitution. The treaty was signed De- 
cember 26, 1805, and the only parties to it were 
" His Majesty th-^ Emperor of Germany and of 
Austria/" and *' His Majesty, the Emperor of 
the French, King of Italy." The seventh arti- 
cle premised that the Electors of Bavaria and 
Wiirtemberg had assumed the title of King, 
"without, however, ceasing to belong to the 
Germanic Confederation,** ^ and declared that 
" the Emperor of Germany and of Austria*' 
recognized their rank as such. The thirteenth 
article permitted the King of Bavaria to occupy 
.and possess the Imperial City of Augsburg. 
The fourteenth article declared that the Kings 
of Bavaria and Wiirtemberg and the Elector of 
Baden should enjoy full sovereign authority 

^ Mortens' Recueil des principaux Traitis^ VIII, p. 388 
seq. 

^ Francis II assumed the title, Emperor of Austria, August 
II, t8o6. The patent is given in Martens' Recueil des princi' 
pcnx Traitis, VIII, p. 225 seq, 

• It is surprising to find the Empire characterized as a con- 
federation in a treaty to which its Head was a party. 
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over their territories old and new. The Elect- 
ors of Bavaria and Wiirtemberg actually as- 
sumed the title of King January i, 1806, and 
Bavaria took formal possession of Augsburg, 
March 4, 1806. 

On the twelfth of July, 1806, the Act of the 
Confederation of the Rhine* was signed at 
Paris. The " Emperor of the French ** was a 
party to the Act, and figured in it as Protector 
of the Confederation. The other parties were 
the Kings of Bavaria and Wiirtemberg, the 
Elector-Archchancellor of the " Germanic Em- 
pire,** the Elector of Baden, the new Duke of 
Cleves and Berg (Joachim Murat), the Land- 
grave of Hesse-Darmstadt, and nine lesser 
members of the Empire. The Act declared 
their territories and the territory of the Prince 
of Liechtenstein forever separated from the 
Empire "and united with one another in a 
confederation apart." The existence of the 
Confederation was kept secret until August ist, 
when a communication' from Napoleon and 

* Martens' Rectieil des principaux Traitis^ VIII, p. 480 
seq. ; Oertel's Sttmtsgrundgesetu des deutschen Reiches^ p. 649 
seq, 

* Martens' Rectieil des principaux Traitds^ VIII, pp. 492- 
494. 
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another' from fourteen of the members for- 
mally announced it to the astonished Diet. 
That from Napoleon declared that he no longer 
recognized the existence of the Germanic con- 
stitution, but did recognize the entire and ab- 
solute sovereignty of each of the princes whose 
territories constituted Germany. 

Five days later Francis II issued a mani- 
festo' in which he renounced the dignity of 
Head of the ** German Empire *' and declared 
the Empire dissolved. 

* '^zxX.tXL'^ RecueildesptincipatucTraitis^ VIII, pp. 494-497. 
' Ibid,, VIII, pp. 497 and 498 ; Oertel's Staatsgrund^ 
gesetu des deuischen ReicheSy pp. 673-675. 
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The following table, made up of three tables con- 
tained in Julius Picker's "Vom Reichsfuersten- 
stande,'* § 199, gives the temporal Virilstimmen in 
the Council of Princes of the Empire for 1582 and 
1792 : 



1582. 


1792. 


Princes and Viril- 
stimmen. 


Virilstimmen, 


Princes. 


I 


Austria 


I 


Austria 


I 


2 


Austria-Tyrol 








3 


Austria-Styria 








4 


Burgundy 


2 


Austria 




5 


Bavaria 


3 


Elector Palatine 


2 


6 


Pfalz-Lautern 


4 


(< «< 




7 


Pfalz-Simmem 


5 


<< ti 




8 


Pfalz-Neuburg 


6 


<< «< 




9 


Pfaiz-Zweibrtlcken 


7 


ZweibrQcken 


3 


10 


Pfalz-Veldenz 


8 


Elector Palatine 




II 


Saxe-Weimar 


9 


Weimar 


4 


12 


Saxe-Eisenach 


10 


<< 




13 


Saxe-Coburg 


II 


( Coburg 
\ Meiningen 


5 
6 




1 Saxe-Gotha 


12 


Goiha 


7 


14 


Saxe-Altenburg 


13 


** 




15 


Brandenbui^-Anspach 

1 Brand. Baireuth 


14 


Prussia 


8 




15 


<i 




16 


Brunswick-Celle 


16 


Hanover 


9 


17 


Brunsw ick- K alenberg 


17 


♦• 




18 


Brunswick-Grubenhagcn 


18 


(< 




19 


Brunswick- Wolfenbttitel 


19 


Wolfenbttttel 


10 


20 


Pomerania-Wolgas 


t ( Vorpommern) 


20 


Sweden 


II 



183 
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1582. 




1792. 




Princes and Viril- 
stimmen. 


Virihtimmen, 


Princes. 


21 


Pomerania-Stettin {Hinterpommern) 


21 


Prussia 




22 


M ecklenburg-Schwerin 


22 


Mecklenb.-Schwerin 12 


23 


Meek lenbu rg-Gttstrow 


23 


«< 




24 


WUrtemberg 


24 


Wttrtemberg 


13 


25 


Hesse-Cassel 


25 


Cassel 


14 


26 


Hesse-Darmstadt 


26 


Darmstadt 


15 


27 


Hesse-Rheinfels 








28 


Hesse-Marburg 








29 


Baden-Baden 


27 


Baden 


16 


30 


Baden-Durlach 


28 


•• 




31 


Badfen-Hochberg 


29 


41 




32 


[iaden-Sausenberg | 




. 




33 


Holstein-GlUckstadt 


30 


Denmark 


17 


34 


Holstcin-Gottorp (Oldenburg) 


31 


Oldenburg 


18 


35 


Saxe-Lauenburg 


32 


Hanover 




36 


Savoy 


33 


Sardinia 


19 


37 


Leuchtenberg 


34 


Elector Palatine 
' Bernburg 


20 


38 


Anhalt 


35 


KOthen 

Dessau 
^Zerbst 
1 Elector of Saxony 

Coburg 


21 
22 
23 

24 


39 


Henneberg 


36 


Gotha 

Hildburghausen 
Meiningen 
[ Weimar 


25 


40 


Lorraine (Nomeny) 


37 


Austria 




41 


MSmpelgard 


38 


Wttrtemberg 




42 


Aremberg 


39 


Aremberg 


26 


43 


JUlich 1 . 








Virihtimmen Secularized by the Peace 






OF Westphalia. 




Prussia 






Magdeburg 


40 






Bremen 


41 


Hanover 






Halberstadt 


42 


Prussia 






Verden 


43 


Hanover 
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Virilsiimmen Secularized by the Peace 


Princfs 


OF Westphalia, 






Minden 


44 


Prussia 


Schwerin 


45 


Mecklenburg-Schwerin 


Kamin 


46 


Prussia 


Ratzeburg 


47 


Mecklenb.-Strelitz 27 


Hersfeld 


48 


Hesse-Cassel 


Virilstimmen OF New Princes. 




HohenzoUern 


49 


Hohenz.-Hechingen 38 


Lobkowitz 


50 


Lobkowitz 29 


Salm 


51 


j Salm-Salm 30 
( Salm-Kirburg 31 


Dietrichstein 


52 


Dietrichstein 32 


Nassau-Hadamar 


53 


Na8.-Dietz (Orange) 33 




54 


<« «i << 


Auersberg 


55 


Auersberg 34 


East Friesland 


56 


Prussia 


Fttrstenberg 


57 


Fttrstenberg 35 


Schwarzenberg 


58 


Schwarzenberg 36 


Liechtenstein 


59 


Liechtenstein 37 


Thurn und Taxis 


60 


Thurn and Taxis 38 


Schwarzburg 


61 


j Schw. Rudolstadt 39 
( ** Sondershausen 40 



The left-hand column of figures in the above 
table indicates the number of temporal Virilsiimmen 
in 1582, and of princes then enjoying them. The 
middle column of figures denotes the number of 
temporal Virilsiimmen in 1792, and the right-hand 
column gives the number of princes among whom 
they were distributed. 
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